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Mansfield’s Judicial Services 


By HARRISON J. CONANT! 


HE most striking fact in the his- 

tory of English law is the conserv- 
atism of the great body of the legal pro- 
fession. The majority of judges and 
lawyers have opposed nearly every step 
toward reforminthelaw. They opposed 
the introduction and development of 
chancery, that great body of jurispru- 
dence which to-day settles one-third of 
our cases, that otherwise would be with- 
out adequate remedy; they opposed the 
abolishment of imprisonment for debt; 
they opposed the emancipation of wo- 
men; they are opposing to-day every 
attempt to simplify the law. Even the 
requirement that pleadings should be 
in English instead of law-Latin was bit- 
terly regretted little more than a cen- 
tury ago by Blackstone. Jeremy Ben- 
tham, who his political antagonist, Mac- 
aulay, said had no intellectual equal, 
spent the whole of his long life in vain 
attempts to reform the law which, as it 


1 The author of this appreciation of the great Eng- 
lish judge from whom we may derive a tradition 
corrective of the present distrust of courts is a prac- 
tising lawyer in Montpelier, Vt. He graduated 
from Columbia Law School in 1907, where he was 
an editor of the Columbia Law Review. He prac- 
tised for three years in New York City, being asso- 
ciated with the Public Service Commission for a 
part of the time. He has also been executive clerk 
to former Governor Mead of Vermont. —[Ed. 


existed, he described as ‘‘a fathomless 
and boundless chaos made up of fiction, 
tautology, technicality and inconsist- 
ency.”” Henry Fox once said: 

One has but to touch a cobweb of Westmin- 
ster Hall and the old spider of the law was out 


upon you with all his younger vermin at his 
heels. 


Judge Dillon says, ‘Reform is of 
slow growth in the sterile gardens of the 
practising lawyer.’”’ David Dudley 
Field, who did more for law reform in 
this country than anybody else, once 
wrote to his brother as follows: 

Now that my work is finished, as I look back 
upon it, I am amazed at the difficulties I had to 
overcome, and the little encouragement and 
assistance I received. It seems as if every step 
I took was to be impeded’ by something laid 
across my path. I was opposed in everything. 
My life was a continual warfare. Not only was 
every obstacle thrown in the way of my work, 
but I was attacked personally as an agitator and 
visionary in seeking to disturb long settled usage 
and thinking to reform the law in which was em- 
bodied the wisdom of ages. 


The most noteworthy example of a 
judge who overcame this professional 
feeling of conservatism was Lord Mans- 
field, who in the words of Judge Morris 
has done more for English civilization 
than any one else with the possible excep- 
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tion of Lord Bacon. But even Mans- 
field was bitterly attacked during his 
life as a dangerous innovator and usur- 
per of the English law. These attacks 
have long since been forgotten and to- 
day Mansfield ranks admittedly as the 
greatest of English judges. As _ his 
eulogist, Lord Campbell, says, ‘‘He may 
now be compared to the unclouded maj- 
esty of Mount Blanc when the mists 
which for a time obscured its summit 
have passed away.” 

Mansfield is known as “The Father 
of English Commercial Law,” because 
living at a time of great commercial 
progress, he built up a body of law 
adapted to the existing commercial 
transactions and agreeable to the eco- 
nomic and business needs of the times. 
He moulded the actual customs of trade 
into a well-defined, practical and just 
code of law. So skillfully were these 
services performed that the numerous 
principles of law he formulated have sur- 
vived all of the many changes in the 
commercial life of the last century and 
apply to many of the commercial tran- 
sactions of to-day as well as they did to 
those out of which they arose. A 
characteristic point of view stands out 
in all of Mansfield’s cases. In_ brief, 
Mansfield sought to generalize from 
the particular facts of every case a 
basic principle founded upon sound 
policy and natural justice. The subject 
is easily freed of technical learning and 
is especially interesting at this time 
because of the aroused public interest 
in the functions of the judiciary. 

Lord Mansfield, whose family name 
was Murray, was born in Scotland about 
two hundred years ago, in 1705. Hewas 
the younger son of a poor Scotch noble- 
man. Whena boy he traveled that high 
road to England which Dr. Johnson, 
voicing the prevailing feeling of contempt 
for Scotland among Englishmen, said was 
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the noblest prospect which a Scotchman 
ever saw. He graduated from Oxford 
in 1727, exhibiting at that time great 
scholarly ability and inclination. The 
father of one of his schoolmates sup- 
plied him with funds for a legal educa- 
tion, and for the next three years Mur- 
ray studied zealously not only the pre- 
scribed course for the law student, but 
also general history, ethics, Roman and 
continental law. He possessed literary 
talents in a high degree and was an in- 
timate friend of many men of letters, 
especially of the poet Alexander Pope. 
His social position and ability rendered 
the first years of his professional life 
more remunerative than is the case with 
the average lawyer and he soon became 
counsel in many important cases. He 
won considerable fame in 1736 by suc- 
cessfully opposing the suit to forfeit the 
charter of the City of Edinburgh for its 
failure to prevent the lynching of an 
English officer, Captain Porteous. In 
1742, at the age of thirty-seven, he was 
appointed Solicitor-General and elected 
to Parliament. He proved himself an 
orator of rare power and became the 
chief defender of the Government in the 
lowerhouse. In 1754, being the acknow- 
ledged leader of the bar, he was 
appointed Attorney-General. Two years 
later the Chief-Justiceship of the 
King’s Bench became vacant, and no 
one had pretensions to dispute Mans- 
field’s fitness for the position. He was 
elevated to the peerage at the same 
time, being now fifty-one years old, and 
during the remainder of his life he took 
a prominent part in the House of Lords. 
His speech there in defense of the legal 
right of England to tax the American 
Colonies is among the most famous of 
his oratorical efforts. He had also been 
a member of the Cabinet and this posi- 
tion he retained for some few years. In 
1788, he resigned his judicial office after 
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thirty-two years of uninterrupted serv- 
ice, the longest term ever held by an 
English Judge. Five years later, at the 
age of eighty-eight, he died without 
descendants. 

Mansfield’s versatile talents place 
him not only among the greatest law- 
yers and judges of the world, but also 
among the greatest scholars, orators 
and statesmen. It suffices our purpose 
to consider merely one phase of his 
career as a judge, to wit, how he was 
ever solicitous that legalism should not 
strangle justice. 

In considering this question, we must 
bear in mind the social conditions that 
then existed. The latter half of the 
eighteenth century was a period of great 
economic change. Previously the in- 
fluence of manufactures on political life 
had been negligible. But then came the 
invention of the fly shuttle, spinning 
jenny and rolling machine, increasing 
the ability of the spinner two thousand 
fold. Steam began to be utilized for 
commercial purposes. England’s pol- 
icy toward refugees from religious perse- 
cution had attracted thousands of per- 
sons to her shores who had introduced 
manufactures of greater variety and per- 
fection and who also brought with them 
new ideas of gardening and new vege- 
tables. Commerce was developing very 
rapidly and new questions of law were 
constantly arising concerning the sale 
of goods, chartering of ships, bills of 
lading, insurance, negotiable instru- 
ments, etc. Up tothis time the common 
law had paid scant respect to such 
questions, and there were no_ well 
defined rules for their settlement. This 
was not because the English people had 
not engaged in commerce, neither was 
it due to the fact that they were not 
litigious. The main reason was the fact 
that the English law had grown up 
among a people whose wealth consisted 
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largely of real estate, and questions aris- 
ing out of mercantile transactions were 
settled according to the rules of a sep- 
arate and distinct system of law which 
was known as the law of merchants. 
This system of law was administered by 
special courts which held sittings at the 
various market fairs whither merchants 
congregated as they do to-day in the 
great fairs of the East. The members 
of these special courts were elected for 
the most part by the merchants of the 
place where they sat, they could be ap- 
plied to only by suitors who were mer- 
chants, and they administered summary 
justice ‘‘while the dust fell from the feet”’ 
as it was said, so quickly did they act. 
As their business increased they were 
regarded with jealousy by the common 
law courts, which gradually usurped their 
functions. In deciding such mercan- 
tile cases as now came before them, the 
common law courts did not attempt to 
lay down any general principles of law, 
but they left each case to the jury to 
decide upon its own peculiar facts and 
also upon such customs of merchants as 
either party had proved during the trial. 
So uncertain was the result of this sys- 
tem that most merchants preferred to 
settle their differences by private arbi- 
tration. Commercial progress was 
greatly hampered by this neglect of the 
courts to establish definite legal rights 
and obligations, much as it is to-day by 
the fact that our present industrial de- 
velopment depends upon the adjust- 
ment of the relations between great 
bodies of men, while our law and con- 
stitutional limitations have to do for 
the most part with the relations between 
individuals. 

Mansfield took it upon himself to 
remedy this situation. His education 
had familiarized him with the principles 
of Roman law, the codes of different 
European countries and the treatises 
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of various legal writers, all a veritable 
store-house of legal principles applicable 
to most of the new cases arising. It had 
been the fashion of many of the English 
judges to ridicule the idea of learning 
anything from the legal experience of 
other nations. They believed their own 
system to be the perfection of human 
wisdom. They ignored the fact that 
the civil law still dominated the greater 
portion of the earth and that wisdom is 
not peculiar to any one generation or 
race of men. Thanks to Mansfield’s 
more liberal education, he did not have 
this feeling of professional jealousy and 
conservatism, but drew freely upon every 
available source to obtain principles upon 
which to decide the cases coming before 
him. As his attitude became known to 
the merchants they became anxious to 
submit their differences to him and the 
number of mercantile cases he had to 
decide increased rapidly. He sought to 
decide every case upon a practical basis 
of sound policy and natural justice, and 
in this endeavor he used every effort to 
learn the actual customs of merchants, 
even by independent inquiry out of 
court. In his opinion in one case (Glo- 
ver v. Beach, 3 Burr 1401) where the ques- 
tion arose as to whether the interest of 
a lender of money upon an insured cargo 
was also insured, Mansfield said that 
before forming his opinion he had talked 
the matter over with intelligent persons 
very conversant in the knowledge and 
practices of insurances. In another 
case, Bexwell v. Christie, Cowper 395, he 
said, ‘‘since the trial I have mooted the 
point with many who are not lawyers 
upon the morality and rectitude of the 
transaction.”” He was also on very inti- 
mate terms of friendship with a special 
jury of prominent merchants which sat 
in many of the mercantile cases com- 
ing before him. In this way he became 
very conversant with the actual affairs 


of the world and was able to decide cases 
so as not to do violence to the necessities 
of business policy. 

But before giving his sanction to any 
mercantile custom and adopting it as a 
legal rule, he compelled it to pass a test 
of morality and good faith. His deep 
study of ethics kept him from going 
astray. So accurately had his sense of 
right and wrong been developed that 
Professor Pollock says that in his hands 
the principles of natural equity became 
an enchanter’s wand to call a whole 
world of justice into being. The case 
last cited is an example of his testing a 
mercantile custom by ethical rules. 
That was an action against an auction- 
eer for selling the plaintiff’s horse for the 
highest price bid against a secret instruc- 
tion from the owner to hold it for a cer- 
tain higher price. The advertised terms 
of sale were that the goods would be 
sold to the highest bidder, and the ques- 
tion was whether it was legal to employ 
what is commonly known as a “puffer” 
to raise the bids. Mansfield said: 

The question is whether the owner can pri- 
vately employanother person to bid for him. The 
basis of all dealings ought to be good faith; so 
more especially in these transactions where the 
public are brought together upon a confidence 
that the articles set up for sale will be disposed 
of to the highest bidder: that could never be the 
case if the owner secretly and privately enhance 
the price by a person employed for that purpose. 
It is a fraud upon the public. The disallowing 
it is no hardship upon the owner, for if he is 
unwilling that his goods should go at an under- 
price, he may order them to be set up at his own 
price and not lower. Such a condition is fair 
because the public are then apprised and know 
upon what terms they bid. ; 

The question then is, Is such bidding fair? If 
not, it is no argument to say it is a frequent cus- 
tom. Gaming, stock-jobbing and swindling are 
frequent, but the law forbids them all. 

I am of the opinion that a bidding for the 
owner would have been a fraud and that this 
action therefore cannot be maintained. 


In another case, Carter v. Boehm, 3 
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Burr 1905, we have an illustration of 
hhow he applied the test of good faith 
to the question of the degree of conceal- 
ment necessary to render void an insur- 
ance policy. Mansfield said: 


Insurance is a contract upon speculation. 
The special facts upon which the chance is to be 
computed lie most commonly in the knowledge 
of the insured only, the underwriter trusts to 
representation and proceeds upon confidence 
that he does not keep back any circumstances in 
his knowledge to mislead the underwriter into a 
belief that such circumstances do not exist and 
to induce him to estimate the risk as if they did 
not exist. 

The keeping back of such circumstances is a 
fraud and therefore the policy is void. The 
governing principle is applicable to all contracts 
and dealings. Good faith forbids either party 
by concealing what he privately knows to draw 
the other into a bargain from his ignorance of 
that fact and his believing the contrary. But 
either party may be innocently silent as to 
grounds open to both to exercise their judgment 
upon. The reason of the rule which obliges 
parties to disclose is to prevent fraud and to en- 
courage good faith. What has-often been said 
of the statute of frauds may with more propriety 
be applied to every rule of law drawn from prin- 
ciples of natural equity to prevent fraud, that it 
should never be so turned, construed, or used as 
to protect or be a means of fraud. 


Still another case which shows the 
stress Mansfield laid upon justice was 
an action, Corbett v. Poelnitz, 1 T. R. 5, 
brought against a married woman liv- 
ing apart from her husband by virtue of 
a private understanding between them. 
The plaintiff in this action had become 
surety upon the woman’s bond at her 
request and having been called upon to 
perform his undertaking, brought this 
suit against her for indemnity. The 
woman claimed that the separation 
from her husband could not affect the 
general rule of law that a married woman 
had no legal power to make a binding 
contract with a surety. In holding the 
woman liable, Mansfield said: 


The claim upon which this action is founded 
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is of most meritorious nature. Lady Percy 
applied to the plaintiff; he considered her an 
unmarried woman and became surety for her. 
She promised to indemnify him and the contract 
was concluded under a firm belief on both 
sides that it was perfectly valid and binding. In 
justice then she ought to pay this debt. But 
then to encounter this there is a rule of positive 
law. By this general rule, a married woman 
can have no property, real or personal. Her con- 
tracts are entirely and universally void. She 
cannot be sued. This is the general rule. But 
then it has been properly said that as times alter, 
new customs and new manners arise, these occa- 
sion exceptions and justice and reason require 
different applications of these exceptions within 
the principle of the general rule. The question 
then is whether it is so here. Where the hus- 
band is in exile and credit has been given to the 
wife alone, justice says she must pay; for the 
husband cannot be sued. Why then is it so 
established? Because the wife acts as a single 
woman, gains credit as such, receives the benefit 
and shall be liable to the loss. 


How admirable an example is this 
case of the elasticity and adaptability 
of the common law in the hands of a 
judge like Mansfield! Some of his 
contemporaries criticised him for not 
adhering more closely to precedents. 
Especially his successor on the bench, 
Lord Kenyon, a narrow judge of strictly 
technical learning, was wont to refer to 
Mansfield’s decisions as ‘‘the late loose 
notions.”” This particular case, Ken- 
yon refused to follow fifteen years later 
when another case (Marshall v. Rutton, 
8 T. R. 545) involving similar facts came 
before him. 

Another instance in which Mansfield 
went further in his search of justice than 
some of his contemporaries were willing 
to go, was a case in which the question 
arose whether, independent of the copy- 
right statute, an author had a property 
right in his work after publication 
(Millar v. Taylor, 4 Burr). Mansfield 
reasoned that the same principles of 
justice and fitness which were admit- 
tedly the basis of the author’s right to 
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his work before publication required 
that the right should also exist after 
publication. He said: 


From what source then is the common law 
drawn which is admitted to be so clear in respect 
to the author’s right to his work before publica- 
tion? Because it is just that an author should 
reap the pecuniary profits of his own ingenuity 
and labor. It is just that another should not 
use his name without his consent. It is fit that 
he should judge when to publish or whether he 
will ever publish. It is fit he should choose to 
whose care he will trust the accuracy and cor- 
rectness of the impression, to whose honesty he 
will confide not to foist in additions. 

But the same reasons hold after the author has 
published. The author may not only be de- 
prived of any profit but lose the expense he has 
been at, if at the next moment after his work 
comes out it may be printed in a cheaper vol- 
ume. He is no longer master of the use of his 
own name. He has no control over the correct- 
_ ness of his own work. He cannot prevent addi- 
tions. He cannot retract errors. He cannot 
amend or cancel a faulty edition. For these and 
many more reasons it seems to me just and fit to 
protect the copy after publication. The whole 
then must finally resolve in this question, wheth- 
er it is agreeable to natural principles, moral 
justice and fitness to allow him the copy after 
publication as well as before. The general con- 
sent of the kingdom for ages is on the affirma- 
tive side. The legislative authority has taken 
it for granted. If it is agreeable to natural prin- 
ciples to allow the copy after publication, I am 
warranted by the admission which allows it 
before publication to say this is common law. 


Thus it was that in cases coming be- 
fore him, Mansfield sought a basis of 
decision in sound policy and natural 
justice. He made the law conform to 
the demands of economic and social 
theory, but only where such theory was 
in accord with justice. 

Similarly in disputes arising over 
technical questions of court procedure, 
Mansfield was very impatient of every 
objection which tended to thwart jus- 
tice. He regarded the purpose for 
which all legal rules are adopted was to 
accomplish justice. He once said, Bus- 
ter v. Wright, 2 Goug 666: 
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I am very free to own that the strong bias of 
my mind has always leaned to prevent the man- 
ifest justice of a cause from being defeated or 
delayed by formal slips which arise from the in- 
advertence of gentlemen of the profession. 


Again when a technical objection was 
urged in opposition to the merits of the 
case, he said, Hart v. Weston, 5 Burr 
2586: 


The justice of the case is extremely plain and 
an objection that tends to obstruct that justice 
is entitled to no favor. It is making the prac- 
tice of the court chicane and an elusion of justice 
instead of being a method of coming at right, 


Still another example of his intolerance 
of technicalities: 


Judges ought to lean against every attempt 
to nonsuit a plaintiff upon objections which have 
no relation to the real merits, much more when 
the plaintiff is clearly entitled to recover upon 
the merits and must recover in another action. 
It is unconscionable in a defendant to turn a 
plaintiff round and make him pay his costs where 
his demand is just. Against such objections, 
every possible presumption ought to be made 
which ingenuity can suggest. How disgraceful 
then would it be to the administration of jus- 
tice to allow chicane to obstruct right by the 
help of a legal fiction contrary to the truth of the 
fact. (Morris v. Pugh, 3 Burr 1243.) 


Another great cause of injustice in 
court procedure of Mansfield’s time was 
delay, which often was so great as to 
amount to a denial of justice. As Bacon 
expressed it, “Delay turns judgment 
sour.” Mansfield’s intolerance of in- 
justice compelled him to apply himself 
to remedying this evil. His quick- 
ness of perception and unwearied power 
of application kept the work of his 
court always up-to-date, although every 
year he decided, on the average, as 
many cases as came before the United 
States Supreme Court during the first 
quarter-century of its existence. He 
allowed generally only one argument on 
a side instead of several as had formerly 
been the custom. Time and again, he 
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stopped further argument of counsel 
with the remark, that as there was no 
doubt in his own mind over the question, 
he would spare the parties the expense 
and trouble of further delay and give 
judgment immediately. Compare this 
with the practice of some courts to-day, 
which invariably reserve decision and in 
some instances withhold decision for one, 
two, three and even four years. By mak- 
ing various rules to facilitate the hearing 
of motions, Mansfield did away with 
another prolific source of delay and dis- 
crimination in favor of the older attor- 
neys. The effect of this policy was seen 
in an immense increase in the business of 
his court, concerning which the reporter 
Burrows says {Millar v. Taylor): ‘We 
who have long known Westminster 
Hall behold with astonishment the 
greater as during this period all the 
other courts have been filled with judges 
of unquestionable integrity, eminent 
talents and distinguished abilities.” 
But no question was deprived of 
proper consideration by this expedition 
in handling the great rush of cases. 
Mansfield’s talents enabled him to 
reach a correct decision although he 
acted with dispatch. As a proof of this 
we find only two of all the many thou- 
sand cases he decided reversed upon ap- 
peal. So clearly did he see the justice 
of the case and so forcibly was he able 
to present his views that almost invari- 
ably he compelled the acceptance of 
his opinions by his associates. All of 
the judgments of his own court were 
unanimous and without dissenting opin- 
ions except two. It was not until Mans- 
field had been on the bench for twelve 
years that the first dissent is found, and 
that was in the copyright case already 
cited. The judges themselves regarded 
the occurrence as so unusual that they 
devote twenty to thirty times as much 
space as usual to express their opinions. 
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For a judge to be true to his name, it 
is axiomatic that he must be independent. 
Here also we find that Mansfield did not 
allow his ideal of justice to be obscured 
by a dependent or servile spirit. Con- 
sider, for example, the case which arose 
between the City of London and a man 
named Evans. The City of London 
had passed a by-law providing a fine of 
$3,000, for any person who was elected 
sheriff and refused to serve; while 
another by-law provided that no person 
should hold public office who had not 
taken the sacrament of the English 
Church. In order to raise money to 
defray city expenses, these laws were 
taken advantage of by electing as sher- 
iff a rich Dissenter who would be liable 
to be fined if he served and also liable if 
he didn’t. This scheme was repeatedly 
carried out until about $75,000 in fines 
had been extorted from Dissenters. Fi- 
nally a Dissenter named Evans was elec- 
ted sheriff and refused to serve and also 
refused to pay his fine. He claimed 
that the Toleration Act allowed him to 
plead in defense to the suit the fact that 
he was under a disability for office, 
namely of being a Dissenter. He was 
beaten in the lower court, but in the 
House of Lords, Mansfield rendered the 
opinion against the City in favor of the 
Dissenter and unpopular Evans, thus 
nullifying a vicious piece of legislation. 

Mansfield’s attitude in the prosecu- 
tion of Wilkes is even more characteris- 
tic of his independence. Wilkes was a 
member of the House of Commons but a 
good deal of the demagogue. He had 
aroused the emnity of the King by bit- 
terly attacking one of the King’sspeeches. 
The King’s outraged feelings compelled 
the Government to prosecute Wilkes in 
spite of his Parliamentary privilege. A 
charge of libel and blasphemy was made 
and a conviction had. He was ex- 
pelled from the House but was re-elected 
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unanimously, because the intensity of 
public feeling in his favor intimidated 
any from running against him. The 
House again expelled him and declared 
him ineligible, but he was again re- 
elected. Another candidate at this elec- 
tion received a small minority of votes 
and the House declared him elected. 
These disputes gave rise to grave ques- 
tions concerning the prerogative of the 
House, and the situation became so 
serious that so shrewd an observer as 
Franklin said that had Wilkes been a 
good man and George III a bad man, 
the King would have been driven from 
the throne. Atter conviction, Wilkes 
fled to France and was outlawed, but he 
soon returned and surrendered himself 
to the authorities. He was brought 
betore Mansfield for sentence. The law 
required that the judgment for outlawry 
be declared void for obvious errors, 
but Wilkes, the idol of the mob, was 
sentenced to imprisonment upon the 
other offenses. He was rescued by the 
mob on his way to jail and seven people 
were killed before he was retaken into 
custody. A portion of Mansfield’s 
opinion in passing judgment in this case 
describes so clearly the duties of a judge 
and throws so true a light upon his char- 
acter that it is worth quoting: 


It is fit to take some notice of the various ter- 
rors being held out; the numerous crowds which 
have attended and now attend in and out this 
hall; and the tumults which in other places have 
shamefully insulted all order and government. 
Audacious addresses in print dictate to us from 
those they call the people the judgment to be 
given now and afterwards upon conviction. 
Reasons of policy are urged from danger to the 
kingdom by commotions and general confusion. 

Give me leave to take the opportunity of this 
great and respectable audience to let the whole 
world know such attempts are vain. The Consti- 
tution does not allow reasons of state to influence 
our judgments. God forbid it should. We must 
not regard political consequences, how formida- 
able soever they might be; if rebellion was the 


certain consequence we are bound to say, ‘Let 
law reign, though the heavens fall.’ The Con- 
stitution trusts the King with reasons of state 
and policy, he may stop prosecutions, he may 
pardon offenses; it is his to judge whether the 
law or the criminal should yield. We have no 
election. We cannot pardon. We are to say 
what we take the law to be; if we do not speak 
our real opinions we prevaricate with God and 
our own consciences. 

I pass over the many anonymous letters | 
have received. Whoever the writers are they 
take the wrong way. I will do my duty unawed, 
What have I to fear? That hatred of the press 
which daily coins false facts and false motives? 
The lies of calumny carry no terror to me. [| 
trust that my temper of mind and the color and 
conduct of my life have given mea suit of armor 
against these arrows. I honor the King and re- 
spect the people; but many things acquired by 
the favor of either are in my account objects not 
worth ambition. I wish popularity; but it is 
that popularity which follows, not that which is 
run after; it is that popularity which sooner or 
later never fails to do justice to the pursuit of 
noble ends by noble means. I will not do that 
which my conscience tells me is wrong, to gain 
the huzzas of thousands or the daily praise of all 
the papers which come from the press. I will 
not avoid what I think is right though it should 
draw on me the whole artillery of libels; all that 
falsehood and malice can invent or the credulity 
of a deluded populace can swallow. 

The threats go further than abuse; personal 
violence is threatened. But I have set my mind 
at rest. The last end that can happen to any 
man never comes too soon, if he falls in support 
of the law and liberty of his country, for liberty 
is synonymous to law and government. 


A decade after this Mansfield paid 
the penalty for his independence. In 
England Catholics were still under many 
penal disabilities. This, too, at a time 
when religion had ceased to be the guid- 
ing spirit in politics in the chief Catholic 
governments of Europe. The conserv- 
atism of the English people, however, 
would not consent peaceably to the re- 
moval of these disabilities from the stat- 
ute book, and when such was done in 
about 1780 the ‘‘No Popery”’ riots were 
the result. For nearly a week London 
remained in the hands of a mob destroy- 
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Mansfield’s Judicial Services 


ing jails, burning scores of houses and 
killing hundreds of peaceful citizens, as 
is so vividly told by Dickens in “‘Barn- 
aby Rudge.” 

In these riots, Mansfield was the 
especial target of the mob’s passions, 
because in previous prosecutions against 
Catholics he had endeavored to miti- 
gate the rigorous laws by exercising his 
wonderful ingenuity in procuring an 
acquittal. He was attacked personally 
and narrowly escaped with his life. The 
mob surrounded his house, which they 
pillaged and then burned, destroying 
one of the finest law libraries in the 
world, the loss of which was rendered 
irreparable by its containing many of 
Mansfield’s original notes and manu- 
scripts, the results of twenty-five years 
of judicial study. The instigator of 
the mob, Lord Gordon, a religious fan- 
atic who later became a convert to Jud- 
aism, was prosecuted on the charge of 
treason before Mansfield. Any judge 
might have shrunk from performing his 
duty in so delicate a situation, but 
Mansfield conducted the trial, which 
resulted in an acquittal, with a fair- 
ness that was never questioned. 

In many other cases, Mansfield showed 
this independence in face of aroused 
popular feeling and also in defiance of 
executive will. He was unawed by power 
and unswayed by love of popularity. In 
the administration of justice much de- 
pends upon the individual character of 
the judge. Mansfield had an_ ideal 
judicial temperament. He was more 
learned in the law than any of his con- 
temporaries. Hehad a wonderful logical 
understanding. Burke says that his 
statement of a case was itself worth the 
argument of any other man. Macaulay 
says that he far surpassed any of his 
time in power of reasoning and depth and 
variety of knowledge. He was patient 
and courteous toward all attorneys 
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practising before him and free from un- 
due influence by any through friend- 
ship, fear or favor. 

From the cases already cited, it is 
apparent that the guiding spirit of 
Mansfield’s administration of the law 
was to accomplish justice. The follow- 
ing of this spirit occasionally brought 
him into sharp conflict with old prece- 
dents. He himself once told the actor 
Garrick that a judge upon the bench 
was now and then in the actor’s whim- 
sical situation between tragedy and 
comedy, inclination drawing one way 
and precedents the other. But Mans- 
field gave no slavish adherence to prece- 
dents. He realized that judges by 
their training and life are apt to acquire 
habits of subtlety and refinement of rea- 
son which defeat the ultimate aim of all 
law, which is to accomplish justice. He 
used every effort to guard against these 
habits by keeping ever before him the 
ideal of justice, and also by maintaining 
a knowledge of the actual affairs of the 
world. In formulating rules of law based 
upon morality and making exceptions to 
old well-established rules as the new con- 
ditions of life required, Mansfield can- 
not with truth be called an usurper of the 
common law. The capacity for growth 
and adaptation is the peculiar boast of 
the common law. Ever since King 
Alfred reduced the existing enactments 
of former Saxon Kings into one body of 
law in order that the law might apply 
to the whole nation in common, prin- 
ciples and maxims from other legal sys- 
tems, from natural and moral philo- 
sophy, and from the prevailing customs 
of the people have been from time to 
time grafted into our law. So narrow 
and bigoted a judge as Lord Coke said 
that common law was synonymous with 
common justice and that reason was the 
life of thelaw. Former Justice Mathews 
of the United States Supreme Court 
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said, ‘It was the characteristic prin- 
ciple of the common law to draw its 
inspiration from every fountain of jus- 
tice.” This theory of the law is incor- 
porated in state constitutions, as, for 
example (Vermont): “Every person 
ought to find a certain remedy by hav- 
ing recourse to the laws for all injuries 
or wrongs he may receive in his person, 
property or character.’’ It is altogether 
too narrow, therefore, to say that the 
true function of the courts is, not the 
attainment of justice, but the perpetu- 
ation of artificial and inflexible rules 
which have been established in cases 
arising in a less complex society and 
which often have been founded on fal- 
lacious reasons and mistaken reports. 

It is a suggestive coincidence that to- 
day as in Mansfield’s time the courts 
are confronted with questions arising 
out of great economic and social changes, 
and the problem of how to adapt the 
law to these new facts of life is becom- 
ing more and more pressing. Existing 
legal rights and duties have often 
failed to give justice and the law, as at 
present administered, seems inadequate 
to solve the problem. Miscarriages of 
justice through delay, technicalities of 
procedure, and narrow interpretation 
of precedents are so frequent as to bring 
our whole judicial system into disgrace. 
That the long established, almost sacred 
theory of the independence of the judi- 
ciary has been successfully attacked by 
the recall in several communities is in 
itself a portent of the seriousness of the 
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situation. But the judicial department 
is also being shorn of its jurisdiction, 
Administrative commissions with sum- 
mary powers free from judicial review 
are becoming increasingly numerous, and 
have virtually usurped in some states 
the whole domain of control of public 
corporations and employers’ liability to 
their employees. Commercial disputes 
are more often than ever referred to 
private arbitrators largely because of the 
delay and expense of court procedure, 
A demand for a general remedy is be- 
coming more and more insistent and 
widespread. 

The present condition calls for no 
radical departure from our established 
theory of government. It is the admin- 
istration of the law and not the law 
itself which is at fault. The main cause 
of the popular distrust of our courts is 
the fact that they have not been true 
to the spirit of our greatest judges. By 
allowing justice to be entangled in the 
meshes of technicality, they have been 
worshiping particular rules of law by 
sacrificing the purpose and reason for 
which all rules of law are adopted. 

Many fundamental principles of law 
have been obscured, as, for example, 
that of the Roman Twelve Tables: 
“The supreme law of all is the welfare 
of the People.”” Mansfield’s ideals and 
methods are more worthy of imitation 
than ever. By a realization of these 
facts the law of its own accord will re- 
call itself, in the words of Mr. Roose- 
velt, “from legalism to justice.” 





A Bibliographical Introduction to the Study of 


Chinese Law 


By CHARLES SUMNER LOBINGIER! 
JUDGE OF THE UNITED STATES COURT FOR CHINA 


FEW years ago a treatise under the 

above title would probably have 
encountered indifference, if not derision. 
Indeed, anyone who might suppose that 
a system of Chinese law existed, would 
have been quite content to leave it to 
the antiquarian or the anthropologist. 
“Practical” lawyers would have been 
sure that they, at least, could have no 
concern with such a theme. 

But considerations ‘practical’ as 
well as scientific have wrought a change. 
The opening of Chinese markets to the 
world, and the participation of outsiders 
in her vast commerce, have rendered 
necessary some knowledge of the rules 
and customs upon which that commerce 
is conducted, and the almost limitless 
possibilities of its expansion give the 
subject an increasing importance which 
the lawyer no more than the merchant 
can afford to disregard. 

On the scientific side, the growing in- 
terest in comparative law, as evidenced 
by the formation of learned societies 
devoted to its study, and the publica- 
tion of books and periodicals designed 
to promote interest therein, has finally 
gradually brought to legal students a 
sense of realization of the lossincurred by 
ignoring the lessons afforded by any legal 
system, past or present, which has passed 
through the various stages of adoles- 
cence, development, and maturity. This 
has long been recognized with regard to 


1See biographical sketch in 26 Green Bag 343 
(Aug. 1914). 


Roman law; it is at least beginning to 
be recognized with reference to the juris- 
prudence of a nation which was old when 
Rome was young, which has outlived all 
of the civilizations of antiquity, and 
whose government is to-day the oldest 
sovereignty on the globe. 

One of the almost insurmountable 
difficulties heretofore confronting those 
who might want to enter upon a study 
of Chinese law has been the absence 
of available material in any except the 
native language. The Chinese litera- 
ture upon this, as indeed upon count- 
less other subjects, is voluminous, not 
to say bewildering. But few would have 
the persevering ambition to acquire 
even a reading knowledge of the 
Chinese characters merely for the pur- 
pose of studying its legal literature. 
Fortunately, however, there has been 
accumulating, for about a century past, 
a new literature in western languages, 
and it is mainly to call attention to this 
and to place it at the disposal of those 
desiring a general acquaintance with 
the subject, that the present article is 
intended. 


The Law-Giver of China 


Probably the best beginning for an 
outsider who would know something of 
the jurisprudence of China, or for that 
matter, of almost any other feature of 
her marvelous and complex civilization, 
would be a study of the discourses of 
Confucius, or rather those fragments 
of them which have been preserved. 
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For, contrary to popular western con- 
ceptions, Confucius was not a teacher 
of theology,» much less was he the 
founder of a religion. He was primarily 
a moralist and seems to have approached 
from the ethical standpoint every subject 
which he discussed. Nevertheless, his 
teachings have profoundly affected 
Chinese thought on all subjects and 
particularly on law. 


A quotation from Confucius has settled many 
a quarrel, arbitrated many a dispute.® 


Moreover, Confucius became the high- 
est judicial officer of his native State,* 
and his discourses reveal much enlight- 
ened concern for the conduct of its gov- 
ernment in accordance with wise and 
lofty principles. We may instance the 
following: 


Confucius, referring to the state of govern- 


2A disciple of Confucius remarked, “You will 
often hear the master speak on the subjects of art 
and literature, but you will never hear him speak on 
the subjects of metaphysics or theology.’’ Dis- 
courses and Sayings of Confucius, Ku Hung-Ming’s 
Translation (Shanghai, 1898), ch. v. sec. 12, p. 32. 

“Confucius always refused to talk of supernatural 
phenomena; of extraordinary feats of strength; of 
crime or unnatural depravity of men; or of super- 
natural beings.’’ Id. ch. vii, sec. 20, p. 53. 

The following passages appear to come the near- 
est to any of religious teaching: 

On one occasion when Confucius was sick, a dis- 
ciple asked that he would allow prayers to be offered 
for his recovery. ‘“‘Is it the custom?’’ asked Con- 
fucius. ‘‘Yes,’’ replied the disciple, “in the Book 
of Rituals for the Dead it is written, ‘Pray to the 
Powers above and pray to the Powers below.’ ”’ 

“Ah!” said Confucius then, ‘‘my prayer has been 
a long-lifelong-one.’’ Id. ch. vii, sec. 34, p. 57. 

“A disciple inquired what constituted understand- 
ing. ‘Confucius answered, ‘To know the essen- 
tial duties of man living in a society of men, and to 
hold in awe and fear the Spiritual Powers of the 
Universe, while keeping aloof from irreverent fam- 
iliarity with them; that may be considered as under- 
standing.’ ’’ Id. ch. vii, sec. 20, p. 44. 

s Holcomb. ‘“‘The Real Chinaman,”’ 45. 


4‘*We find Confucius himself as Chief Justice to 
the State of Lii. His habit of introspection seems 
to have placed him on the road to the jury system, 
for, not content with his own mind, he had a habit 
of consulting seniors unconnected with the case be- 
fore arriving at a decision.’’ Extract from Ala- 
baster, ‘“‘Notes on Chinese Law and Practice,” 
Journal of the North China Branch of the Royal 
Asiatic Society, vol. xxxvii, p. 87. 


ment in his native state and that in a neighbour- 
ing state, remarked, ‘If Ts’i would only reform, 
she would have as good a government as Li 
(Confucius’ native state), and if Lii would only 
reform she would have a perfect government. 


The following rather lengthy passage 
can hardly be mutilated by abbrevia- 
tion: 


A disciple of Confucius inquired of him, 
“What should be done in order to conduct the 
government of a country?”’ Confucius answered, 
“In the conduct of government there are five 
good principles to be kept in mind and respected, 
and there are four bad principles to be avoided.” 

“What are the five good principles to be re- 
spected?”’ asked the disciple. 

Confucius replied: ‘First, to benefit the people 
without wasting the resources of the country; 
Secondly, to encourage labour without giving 
cause for complaint; Thirdly, to desire the enjoy- 
ments of life without being covetous; Fourthly, 
to be dignified without being supercilious; 
Fifthly, to inspire awe without being severe.” 

“But,” again asked the disciple, ‘What do 
you mean by ‘To benefit the people without 
wasting the resources of the country?’ ” 

“It is,” replied Confucius, “‘to encourage the 
people to undertake such profitable labour as 
will best benefit them, without its being neces- 
sary to give them any assistance out of the public 
revenue; that is what is meant by ‘To benefit 
the people without wasting the resources of the 
country.’”’ 

Confucius then went on to say, ‘In the em- 
ployment of the people in forced labour on works 
for the public good, if you select those who are 
most able to bear it, who will have any cause 
for complaint? Make it your aim to wish for 
moral well-being and you will never be liable to 
be covetous. A wise and good man, whether deal- 
ing with a few people or with many, with great 
matters or with small, is never presumptuous and 
never regards anything as beneath his notice or 
as unworthy of serious and careful attention; 
that is what is meant by being dignified without 
being supercilious. And, finally, to inspire awe 
without being severe, a wise and good man has 
only to watch over every minute detail connected 
with his daily life, not only of conduct and bear- 
ing, but even in minor details of dress, so as to 
produce an effect upon the public mind, which, 


5 Discourses and Sayings of Confucius, Ku Hung- 
Ming’s Translation (Shanghai, 1898), ch. vi, sec. 22, 
p. 45. 





= = © 3 ©O0 -_) 0 2 ® oo oF 


Chinese Law 


without these influences, could only have been 
produced by fear.” 

“Now I understand,” said the disciple. ‘But 
what do you mean by the four bad principles of 
which you have spoken?” 

“First,” replied Confucius, ‘‘is cruelty, that is, 
the undue punishment of crimes committed 
through ignorance arising out of a neglected 
education. Secondly, tyranny of that kind 
which renders people liable to punishment for 
offenses without first clearly giving public notice. 
Thirdly, heartlessness, which means to leave 
orders in abeyance and uncertainty, and sud- 
denly to enforce their performance by punish- 
ment. And lastly, meanness; to treat your sub- 
ordinates as if bartering with them exactly and 
meanly; that is called behaving like professional 
men and not like gentlemen.’ ® 

The foregoing quotations, it will be 
seen, deal largely with political science, 
or at most, with public law; they have 
little to do with what we now call pri- 
vate law, yet it is epigrams like these,— 
brief statements of great principles,— 
which have permeated the entire field 
of Chinese jurisprudence. 

The works of Confucius were first 
made accessible to English readers by 
the translation of Dr. James Legge, 
more than half a century ago. But a 
later translator of the same race as Con- 
fucius himself has found much to crit- 
icise in Dr. Legge’s version and, being 
at once a Chinese and an English scholar 
(he is among other things an M. A. of 
Edinburgh University), he has given us 
naturally the best key to the interpreta- 
tion of the Great Sage. To use his own 
language: 

The attempt is therefore here made to render 
this little book, which, of all books written in 
the Chinese language, we believe, is the book 
which gives to the Chinaman his intellectual and 


moral outfit, accessible to the general English 
reader.’ 


The Chinese Corpus Juris 
The most comprehensive source for 
western readers in the study of what 


‘Id., ch. xx, sec. 2, pp. 180-182. 
7Id., Preface, viii. 
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might be termed the Modern Chinese 
Law, is the so-called ‘Manchu Code” 
(Ta Ching Li Li). 

This was promulgated in the year 
1647 of the western chronology, under 
the Emperor Shun Chi, the first of the 
late Manchu or Ching dynasty. It 
may well be called the Chinese Corpus 
Juris, for it includes the original text 
(Lii) corresponding to the first three 
parts of Justinian’s Pandects, and the 
supplemental laws (Li) answering to the 
Novellae of Justinian. The former (J.2)8 
were translated into English and pub- 
lished in London in 1810 by Sir George 
Thomas Staunton, an attaché of the 
first British diplomatic mission to China 
(1793). A later investigator in the same 
field has observed of this effort: 

The fullest admiration is due Sir George 
Staunton, the first translator of the Chinese 
Code, for his elegant work. It is a monument— 
a labour not sufficiently recognized. It is pos- 
sibly not entirely accurate, as we now measure 
accuracy, and my own translations and notation 
are entirely independent of Sir George’s. In- 
deed, I do not possess a copy, and my comments 
are based on recollection. But considering that 
Sir George’s work was produced a century ago 
and that (so far as I know) no complete transla- 
tion has since appeared, Staunton’s exposition, 


though only of the /ai and not of the /i, is wonder- 
ful.? 


Staunton’s work was soon utilized by 
other western scholars. A French trans- 
lation of it by Félix Renouard de Sainte 
Croix was published in 1812, and later a 
Spanish translation,’ probably from 
the latter, was rendered. The present 


8 ‘‘Staunton only translated the original kernel or 
ancient ‘statute’ part of the law, much of which is 
obsolete; he left entirely untranslated what may be 
termed the judge-made or case law, which really 
forms the most important part of the work.’ Ed- 
ward H. Parker, in Law Quar. Rev., xxii, 210, 211. 

* Alabaster (Ernest), ‘‘Notes on Chinese Law and 
Practice, Preceding Revision,’’ Journal of the 
North China Branch of the Royal Asiatic Society, 
xxxvii, 94. 

10 A copy of this is now in the Government law 
library of Manila. 
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writer’s attention was first called to the 
work during a visit to China in 1907, 
when some material on this and kindred 
subjects was embodied by him into a 
magazine article.’ It was not, how- 
ever, until his transfer to China in the 
spring of 1914 that he was able to obtain 
a copy of the Staunton translation, and 
then only after considerable search and 
inquiry. The work is out of print and 
this fact, together with the now rec- 
agnized inaccuracies, inevitable at the 
time of translation, would seem to call 
for a new edition. 


Comments on the Code 


In his preface, its famous translator 
said of it: 


With all its defects, however, and with all its 
intricacy, this Code of Laws is generally spoken 
of by the natives with pride and admiration; 
all they seem in general to define is its just and 
impartial execution, independent of caprice, and 
uninfluenced by corruption." 


Elsewhere he is quoted as observing: 


When we turn from the ravings of the Zend- 
Avesta or the Puranas to the tone of sense and 
business in this Chinese collection, it is like pass- 
ing from darkness to light, from the dwellings 
of dotage to the exercise of an improved under- 
standing; and redundant and minute as these 
laws are, in many particulars, we scarcely know 
a European Code that is at once so copious and 
so consistent, or is nearly so freed from intricacy, 
bigotry, and fiction. 


A later investigator says: 


The Code as we all know, is divided into six 
portions, dealing with Civil or Government, 
Fiscal or Popular, Ritual or Religious, Martial, 
the so-called ‘‘Criminal,” and Public Works 
ae 

In all there are 427 articles and, in my edition, 
about 2,000 Supplementary Laws. All classes 
are provided for, from high official to peasant; 


u‘‘Law Reform in China,’’ American Monthly 
Review of Reviews xxxvii, 218. 

12 Staunton’s translation, xxviii. 

1s Holcomb, ‘“‘The Real Chinaman.”’ 

4 Alabaster (Ernest), ‘‘Notes on Chinese Law 
and Practice,’’ Journal of the North China Branch 
of Royal Asiatic Society, xxxvii, 90, 92. 


the note of the Code is indeed comprehensive- 
ness combined with exactness. There is in this 
general connexion a point to remark, 7. e., the 
sovereignty of the Law. Military interference, 
for example, is not tolerated, and many cases 
bearing on the matter are quoted. 


Chinese Legal History 


To begin the study of the jurispru- 
dence of China with the Manchu Code, 
would be like attempting to obtain a 
grasp of Roman Law from Justinian's 
Pandects—a method which is some- 
times followed, and which accounts for 
the unsatisfactory results complained 
of in connection with Roman legal 
study. The Manchu Code, like the 
Justinian books, is the product of a long 
period of juridical evolution.» Neither 
can be understood without a compre- 
hension of the forces and processes 
which brought them into being, and 
this requires a survey of the historical 
background. 

Unfortunately, the materials for even 
a general history of the development of 
Chinese law are not yet accessible in 
western languages. There have, how- 
ever, been several sketches which have 
afforded a beginning, and which ought 
to be consulted by every student, before 
entering upon the subject-matter of the 
legal system itself. And here, as in the 
enterprise last above mentioned, British 
investigators have been the pioneers. 
Sir Chaloner Alabaster, K. C. M. G., 
while British Consul-General in China, 


15So at the start there is the resemblance in the 
manner by which the present Chinese Code at its 
inception and Justinian’s Codes were formed re- 
spectively (v. preface to original Chinese Code of 
present dynasty A. D. 1647), in either case a solici- 
tous Emperor being aided by distinguished schol- 
ars. And of other likenesses in this connection: 
between the discouragement of publications addi- 
tional to the Chinese Code (save by authority), 
and such in Rome: between the Li, and enact- 
ments supplementary to the Justinian Code: be- 
tween the respective manners of legislating by e4- 
icts, decrees, and rescripts. Alabaster, ‘Notes 
and Commentaries on Chinese Law’’ (London, 
1899), pp. 615, 616. 
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collected a vast amount of material on 
various phases of “Things Chinese’’!® 
and law was included.” His son, Ern- 
est Alabaster, a barrister of the Inner 
Temple, has utilized and compiled this 
material in a treatise on special phases 
of Chinese law, but with apparently 
little historical legal matter. Subse- 
quently, however, the same author, 
aproposof the then contemplated changes 
in the law, contributed a_ rather 
lengthy review of Chinese legal history 
in the form of a paper for the North 
China Branch of the Royal Asiatic So- 
ciety.!° We arealso indebted to another 


Englishman, Mr. Edward H. Parker 
of the British consular service, for an 
interesting general sketch containing 
much historical matter relating to Chi- 


16 The Chinese translator of Confucius observed: 

“We take the opportunity here of paying our 
tribute of respect to the memory of an Englishman, 
Sir Chaloner Alabaster, who has at different periods 
published masterful translations of many portions 
of this book. When in Canton ten years ago, we 
urged upon him to seriously undertake the trans- 
lation of the Chinese sacred books, with Dr. Legge’s 
translations of which we were both dissatisfied. 
But he was very conscientious. He said that his 
knowledge of Chinese books and literature was too 
limited; besides, that he was not a ‘literary man.’ 
He in turn advised us to undertake the work. Now, 
after ten years, just as we finish this first attempt to 
follow his advice, the melancholy news comes 
that he, to whom our little work would have been 
of some interest, has passed away from among liv- 
ing men.’’ ‘‘Discourses and Sayings of Confucius,” 
Ku Hung-Ming’s Translation (Shanghai, 1898), 
Preface, ix. 

17*Added to his knowledge and his mental en- 
dowments, Sir Chaloner Alabaster had also a length- 
ened experience of the East—extending from the 
middle fifties until the early nineties. During his 
lifetime, Sir Chaloner, among his other literary 
enjoyments, made very many miscellaneous notes 
upon the Chinese legal system and its working, 
principally relating to the criminal portion of the 
law, and the result not only of study but of observ- 
ation.’’ Alabaster (Ernest), ‘‘Notes and Commen- 
taries on Chinese Criminal Law and Cognate Top- 
ics’ (London, 1899), Preface, p. vi. 

18 Alabaster, (Ernest), ‘‘Notes and Commentaries 
on Chinese Criminal Law and Cognate Topics, with 
Special Relation to Ruling Cases, together with a 
Brief Excursus on the Law of Property.’’ (London, 
1899.) 

19 ‘*Notes on Chinese Law and Practice Preceding 
Revision,’’ Journal of the North China Branch of 
the Royal Asiatic Society, vol. xxxvii, pp. 83-149. 
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nese law, which appears in the leading 
legal periodical of his country. ok 

In a letter received under date of 
May 7, 1914, from Dean John H. Wig- 
more of the Northwestern School of Law, 
that eclectic and cosmopolitan inves- 
tigator observes: 

So far as I can find out, there is absolutely 
nothing in any language on Primitive Chinese 
Law, except one German essay; I mean law back 
in 500 or more B. C. 

Mr. T. R. Jernigan, formerly of the 
Bar of North Carolina, afterward Con- 
sul-General of the United States at Kobe, 
Japan, later at Shanghai, and now a mem- 
ber of the Bar of the United States 
Court for China, is the author of what 
may be called the latest general work re- 
lating to Chinese law as a_ whole.” 
This has been pronounced by a critical 
reviewer ‘‘practical, accurate and deep,’ 
and about half of its fifteen chapters 
are devoted to legal topics. 


Chinese Leading Cases 


Both English and American lawyers 
will find a striking analogy to a prom- 
inent feature of their own legal system 
in the Chinese use of adjudicated prece- 
dents, though with the latter the respect 
for precedent and written authority is 
much greater than with us. Some of 
these adjudications have been translated 
and naturally afford the best of source 
material for the study not alone of the 
substance, but of the history as well, 
of Chinese law. As long ago as 1889, 
Mr. J. W. Jamieson, also of the British 
consular service, published certain 
translations which he says 


are taken from a Chinese collection of leading 
cases, the decisions in which, having been care- 


2‘*The Principles of Chinese Law and Equity,” 
Law Quarterly Review, xxii, 190 et seg. (1906). 

2 “China in Law and Commerce,’”’ Macmillan 
Company, 1905. 

22 The Nation, vol. 81, p. 84, 
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fully revised and approved of by the central 
Government, are held to establish precedents 
whose validity is equal to that of Statute Law.” 
These precedents cover such subjects 
as the Restitution of Stolen Property, 
the Fraudulent Sale of Lands, etc. 

Ten years later, Mr. Ernest Alabaster, 
in publishing his well-known work above 
mentioned, included translations of a 
number of adjudicated precedents re- 
lating to Inheritance, Testamentary 
Law, Trusts, Guardianship, etc.™ It 
is evident from this meagre beginning 
that here is the most promising field for 
the investigator and student of Chinese 
law, and probably no undertaking would 
contribute so much to a general appre- 
ciation of its value as a more extensive 
translation and publication of these 
precedents. It is already evident that 
the inductive method of legal study, 
commonly known as the ‘‘Case System,” 
now wellnigh universal in the best 
American law schools and coming into 
use among the most advanced teachers 
of Roman law, is not only feasible, but 
essential to any satisfactory progress in 
the study of Chinese law. 


The Chinese Family Law 


Foreign investigators appear to con- 
sider that they have found the crux of 
the legal situation of China in the fam- 
ily. One author* observes: 


With a precocity truly remarkable the Chinese 
people have made the family the base and the 
image of society. 


Mr. Jernigan says: 


The members of a Chinese family are those 
who live as members of the same household, 


23 ‘Chinese Law; Translation of Leading Cases.”’ 
China Review, xviii, 33. 

2‘*Notes and Commentaries on Chinese Crim- 
inal Law and Cognate Topics’’ (London, 1889), 
pp. 575-605. 

2s Scherzer, ‘‘La Puissance Paternelle en Chine,’ 
(Paris 1878), p. 77. 





which includes all who enter by marriage or 
adoption as well as slaves and servants. But 
this definition, while correct, is not sufficiently 
comprehensive as to the meaning of mutual 
responsibility as intended by the Code. It has 
been stated that the unit of social life in China 
is found in the family, the village, or the clan, 
and that these are often convertible terms, and 
this is specially true as relates to the doctrine of 
mutual responsibility. The responsibility of the 
family for the act of a member is most cruclly 
impressed, in the crime of high treason, in another 
section of the Code. This offense is committed 
either against the state, by overthrowing the 
established government, or endeavouring todo so, 
or against the sovereign, by destroying the pal- 
ace in which he resides, the temple where his 
family worshiped, or the tomb in which the 
remains of his ancestors lie buried, or in endeav- 
ouring todo so. All persons who shall be con- 
victed of having committed these execrable 
crimes, or having intended to commit them, 
shall suffer death by a slow and painful method, 
whether they be principals or accessories. All 
the male relatives in the first degree, of the per- 
sons convicted of the above-mentioned crimes, 
the father, grandfather, and paternal uncles, 
as well as their own sons and grandsons, and the 
sons of their uncles, without any regard being 
had to their place of abode, or to any natural or 
accidental infirmities, shall be indiscriminately 
beheaded. All persons who shall know others 
guilty of high treason, or individuals having in- 
tent to commit such a crime, and who shall con- 
nive at the said crime, by not denouncing the 
authors, shall be beheaded. The responsibility 
of the family for a member who commits a lesser 
offense still follows, but of course the punish- 
ment is in accordance with the degree of the 
offense.?6 


In 1878, P. C. Von Moéllendorff, a 
German Consul, read an essay before 
the North China Branch of the Royal 
Asiatic Society 7? at Shanghai, on the 
“Family Law of the Chinese.”” Nearly 
a score of years later this was amplified 
and reprinted separately in German” 


2‘‘China in Law and Commerce” (Macmillan 
Company, 1905), pp. 73, 74. 

27 Journal of the North China Branch of the Roy- 
al Asiatic Society, Shanghai, vol. xiii, pp. 99-121. 

28‘‘Das Chinesische Familienrecht’’ (Shanghai, 
1895). 
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and English.2 The same year in which 
Von Méllendorff’s essay first appeared, 
a work of analogous but less compre- 
hensive scope was published by F. 
Scherzer.*®° Both of these works are 
written from the standpoint of Com- 
parative Law (the first being arranged 
on the basis of the Roman law, ‘which, 
owing to its logical structure and gen- 
eral completeness, has become a typical 
system”). The author further says in 
his preface: 

The frequent comparisons with Jewish and 
Roman Law have been made with the object 
of proving that the Chinese laws and customs are 
pervaded by thesame spirit of common humanity 
as those of other ancient peoples. 


Mr. Scherzer, in concluding his mono- 
graph, observes: 
In China, as later in Rome, the paternal power 


was instituted not to protect the child but solely 
in the interest of the father.* 


Shortly after the appearance of these 
works, Mr. Edward H. Parker of the 


British consular service® contributed * 
an extensive sketch of the Chinese 
Family Law from the comparative stand- 
point. More elaborate than any of the 
foregoing is a later work in French but 
with ample use of Chinese texts, on the 
general subject of marriage in China.* 


Property Law 


The author last mentioned also pub- 
lished a work on the law of property in 
China.* And if the family law has 


*‘*The Family Law of the Chinese’ (Shanghai, 
1896). 

‘La Puissance Paternelle en Chine’’ 
1878). 

‘La Puissance Paternelle en Chine,"’ 77, 78. 

* An excellent example of the value of the British 
and German requirement that Consuls, in China at 
least, must be lawyers. 

*% China Review, viii, 68-107 (1879-80). 

%Le P. Pierre Hoang, ‘‘Le Mariage Chinois au 
Point de Vue Légal’’ (Shanghai, 1898). 

% Pierre Hoang, ‘‘ Notions Sur La Propriété en 
Chine"’ (Shanghai, 1897). 
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proven most attractive to scientific 
students of Chinese Jurisprudence, the 
law of property is surely the most im- 
portant from a purely utilitarian stand- 
point. For not only are foreign prop-— 
erty interests increasing in China, year 
by year, both in value and extent, but 
this branch of Chinese law is actually 
applied by the foreign courts, including 
the American, which by virtue of the 
extraterritorial jurisdiction conceded by 
the treaties have been sitting in China 
for many years. On most subjects, 
indeed, they apply the law of their re- 
spective sovereignties. As was said 
by a British Judge:* 


The Court administers the law of England 
(1865 Order-in-Council, art. 5), but what is the 
law of England in regard to immovable property 
situated within the dominions of the Emperor 
of China? Undoubtedly that rights in respect 
of such property shall be governed by the /ex 
situs, that is by the law of China (Story’s Conflict 
of Law, ch. x: Heffter, 42, v: Dicey’s Conflict 
of Laws, Rule 138: Wushishan case, North 
China Herald, xxiii, p. 90). 

To apply the law of English realty to land un- 
der the sovereignty of China is to disregard the 
distinction between the real and personal stat- 
utes—a fundamental principle of Private Inter- 
national Law which can be traced back through 
the legal history of the Western world to the 
time of the Roman Republic, and which is as 
necessary to-day as ever. It is true that our 
extraterritorial rights in China are not rooted in 
the history of Western law, as are those in the 
Levant, for they are the creatures of the treaties 
with China, the earliest of which was ratified in 
1842; but I think there is no doubt that the 
Orders-in-Council, from which this Court de- 
rives its jurisdiction, were framed on the long- 
established lines of an extraterritorial personal 
law. When article 5 of the Orders-in-Council 
of 1865 provides that His Majesty’s jurisdiction 
shall, as far as circumstances admit, be exercised 
upon the principles and in conformity with the 
Common Law, the Rules of Equity, the Statute 
Law and other law for the time being in force in 


36 Bourne, J., in MacDonald v. Anderson, British 
Supreme Court for China, 1904; reprinted in Hinck- 
ley’s American Jurisdiction in the Orient, 250-253. 
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and for England, it could not have been intended 
that the Court was to apply to land in 
China the English law in regard to land in Eng- 
land (cf. Westlake, 3d edition, p. 226). A well- 
known rule of construction requires that such 
an intention, being to change the Common Law, 
should be explicitly stated (cf. Story, 463): ‘It 
is in the last degree improbable that the legis- 
lature would overthrow fundamental principles 

without expressing its intention with 
irresistible clearness.” (Maxwell’s Interpre- 
tation of Statutes, 3d edition, p. 113.) The 
principle that land and its incidents are subject 
to the lex situs is not arbitrary, but founded upon 
cogent considerations of justice and convenience, 
one of the most obvious of which is that contig- 
uous plots of land should be subject to the same 
law in regard to such incidents as prescription 
and servitudes. The land of British subjects 
at Tientsin is often conterminous with that 
owned by Frenchmen, Germans and subjects 
of other Treaty Powers. If the home land law 
of each proprietor is to apply to his land at Tient- 
sin there will be different periods of limitation, 
prescription for servitudes, etc., according to the 
nationality of the owner for the time being. For 
example, the German period of limitation is thirty 
years with conditions (German Civil Code 927), 
and the French also thirty years (Code Napoléon 
Civil, 2263), while the English is twelve years; 
that is, a British subject could acquire a title to 
a part of his German neighbor’s land by twelve 
years’ possession, while the German could only 
get the same right by thirty years’ possession of 
the British subject’s land, or the German might 
reduce the necessary period from thirty to twelve 
years by transferring the legal estate to a British 
subject. Such injustice and confusion must in any 
case throw doubt on a construction involving 
them; but I can find no colour for such a con- 
struction either/in the Foreign Jurisdiction Act 
or in the China Orders-in-Council. The same 
reasoning excludes the law of the owner’s domicil; 
and cf. Doe dem. Birtwhistle v. Vardell, 5 B. and 
C., p. 451, per Abott, C. J. Moreover, supposing 
that we were in a circulus inextricabilis and that 
while English law applies the lex situs, the lex 
situs applies English law, that law cannot be the 
law of realty, and must, therefore, English law 
being ex hypothesi to be applied, be the law of 
personalty. For the distinction in English law 
between realty and personalty is not founded on 
principle, but is historically derived from the 
old forms of actions (cf. Goodere’s Real Property, 
3d ed., p. 6). Realty included only interests in 
land for the enforcement of which a real action 
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was available. But a real action in England 
was not opened toa Plaintiff in regard to any 
intérest in land and freehold, certainly not in 
regard to land under sovereignty of a Foreign 
Prince, a result utterly repugnant to feudal theory 
(Digby’s Law of Real Property, p. 69). There. 
fore, foreign land cannot be realty in English 
law, unless explicitly made so by legislation. 
Supposing, then, English law has to be applied, 
land in China would fall under the same law as 
English chattels real, and for the same reason— 
that there would have been no real action open to 
the Plaintiff (cf. Williams’ Real Property, 16th 
ed., p. 2). 


Uniortunately, however, 


Chinese land law consists almost entirely of 
local custom.” 


As long ago, indeed, as 1888, the Royal 
Asiatic Society, with characteristic pru- 
dence, procured and published reports 
on land tenure from a majority of the 
Chinese provinces.*® But these were 
made, partly, at least, by laymen, and 
are, partly at least, economic. 

As already stated, Mr. Alabaster, in 
his work, includes a translation of ad- 
judicated cases on Chinese property 
law. One of these must suffice: 


In this case, Tsao Hsiao is uterine brother of 
Tsao Chi-hsien. Chi-hsien appears to be child- 
less, and in easy circumstances; Hsiao to have 
two children, and to be utterly devoid of prop- 
erty—covetous, therefore, of the valuables his 
brother may leave behind him. Chi-hsien sell- 
ing a piece of land belonging to him to the Mil- 
itary Doctor Lo Hung-pao, Hsiao holds that his 
brother’s property is his, and outrageously pre- 
vented Hung-pao enclosing it—and Hung-pao 
brings an action against him. Before this is de- 
cided, Hsiao tries to influence me (to decree) 
that Chi-hsien dying childless his property goes 
to his brother. Chi-hsien, however, happens to 
be alive, and Hsiao has therefore no claim — and 
for attacking the purcliaser when his attempt to 
get his brother’s land from him has failed, he 
must be flogged. Per Mao Tien-lai,P. ® 


a1 Id. 

38 ‘‘Tenure of Land in China and Condition of the 
Rural Population.’’ Journal of the Royal Asiatic 
Society, North China Branch, xxiii, pp. 59-183. 
Cf. an article on “Chinese Conveyancing,’’ 36 A mer- 
ican Law Review 825. 

39 Notes and Commentaries on Chinese Criminal 
Law and Cognate Topics (London 1889), 585-6. 





Chinese Law 


Criminal Law 


Sir George Staunton chose as his 
principal title for the Ta Ching Li Li, 
“The Penal Code of China,” and Mr. 
Alabaster, as has been seen, selects as the 
chief title of his work, ‘‘Chinese Crim- 


inal Law.’”’ But the latter adds this 
explanation in his preface: 


The term “Criminal Law” has in China a 
more comprehensive import than is the case with 
us. The Code, for instance, has a distinct divi- 
sion marked off as ‘‘Criminal Law,” consisting 
of the discussion of such offenses as homicide, 
larceny, etc. This division is of itself sufficiently 
comprehensive and bulky: but the Criminal 
Law is not only to be found herein, but is also 
stored away in all corners of the Code, in the 
Supplementary Laws, and in authoritative trea- 
tises. 

Indeed, to style the aforesaid division in the 
Code “Criminal Law” is confusing —and I 
have only done so in deference to custom. “ 


Nevertheless, one of the features 
that impresses a beginner is the highly 
penal character of Chinese legislation. 
Not only are its penalties Draconian in 
the extreme, but acts are given a criminal 
aspect which in western law would be 
regarded at most as private wrongs. 
In this respect the Chinese conception 
seems to be the opposite of the Roman, 
for in the latter even larceny remained 
throughout a mere delict or tort. A few 
examples from Chinese adjudicated 
cases will serve to illustrate this differ- 
ence: 


An Ch’i-so held, on lease from one of the Imper- 
ial Princesses, 99 mu of land, which had been 
allotted to her by Imperial Decree and was thus 
Government property, so to speak. He was re- 
peatedly called upon by the Prefect to give up 
the land and pay the due rent and on being ar- 
ested made his escape. After a few years he 
returned and again took possession of the land, 
alleging it to be his own property and refusing to 
pay rent for it, at the same time inducing the 
other tenants to pursue a similar course. In 


“Id., preface, viii, ix. 
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accordance with the punishment due to all those 
who take possession of land in a Government 
settlement, if it be over 50 mu in extent, he was 
entenced to transportation to the nearer fron- 
tier.4! 


But all this material has now become 
historical. In the last year of the 
Manchu régime, which was also the 
first of the Republic, a ‘provisional 
new Criminal Code’’ was promulgated. 
This is based largely upon the present 
Japanese penal code, which in turn was 
modeled upon that of Germany. In- 
deed, the resemblance between the Chi- 
nese instrument and the Japanese is so 
close that the former is little more than 
a translation of the latter, and this fact 
is attributed to the influence of Chinese 
students who within very recent years 
have gone in such numbers to Japan and 
returned in time to take a prominent 
part in public affairs under the new re- 
publican régime. 

Other codes have been drafted and 
still others projected based upon sim- 
ilar models, but these have not as yet 
received force of law and in any event 
are outside the scope of this discussion, 
which relates to native Chinese law. 
These newer codes aie not Chinese, or 
even Oriental, instruments. They are 
western products, and though filtered 
through Japanese sources, they will 
require pruning and modification, be- 
fore they can be even moderately well 
adapted to present conditions in China. 
It is well for her, indeed, that her present 
rulers have seen fit to call a halt, tem- 


41 Jamieson, ‘‘Translation of Leading Cases,’ 
China Review, xxviii, par. 2, p. 35. 

‘“‘Sien I-Yiieh took possession of land which had 
formed in the middle of a river and proceeded to 
sell the same. On the appearance, however, of a 
proclamation by the District Magistrate forbidding 
such practices, he discontinued to sell. As his case 
differed from that of those who fraudulently take 
permanent possession of Government and other 
people’s property, his punishment is reduced by 
one degree.” Id., par. 5, p. 35. 
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porary though it may be, in the reckless 
process of ruthlessly uprooting ancient 
legal landmarks and substituting exotic 
codes which, however excellent in their 
place of origin, are quite out of harmony 
with Chinese conditions. That revis- 
ion is needed is clear, but it would seem 
that the process would fare better under 
the friends than under the enemies of 


Shanghai, China. 











the time-honored, native legal system, 
and when that revision comes, let us 
hope that its results will show that China 
has not forgotten her very creditable 
legal history, nor failed to preserve 
and utilize all that is best in a legal 
system which can boast of greater an- 
tiquity than any the world has ever 
known. 








The High Cost 


HE day before the October term of 

the Federal Court was to begin in 
the city of F. S., a large number of 
attorneys for railroad and other corpor- 
ations were gathered in the hotel. One 
attorney, a Mr. W., felt an urgent 
need of a stimulant. He approached 
the clerk and confidentially whispered 
his sufferings in the clerk’s ear. 

“Nothing doing,’ said the clerk. 
“Sunday and a prohibition state make 
a combination we cannot break.” 

The attorney could not be convinced. 

“Fact,’’ said the clerk, ‘‘we cannot. 
We did have a porter who knew where 
he could get it, but he is in jail now for 
bootlegging and will be tried by the 
United States Court in the morning.” 

Mr. W. became interested in the case. 
He was informed that some traveling 
men had sent the negro out for drinks, 
giving him a dollar to pay for them and 
twenty-five cents for a tip. The negro 
had faithfully executed the commission, 
but the Federal Grand Jury heard of it 
and an indictment followed. 

Poor Sam was in jail, awaiting trial 
on the morning with no chance to prove 
innocence. Mr. W. thought about the 
case and then went to see Mr. F., a lead- 
ing lawyer of the West, and these two 
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gentlemen consulted with the other 
great lawyers present. 

The Court opened at 9.30 a.m. Mon- 
day. The first case called was that of 
the unlucky negro. 

“Have you an attorney?” asked the 
Judge. ‘No, Jedge. Ah reckon Ah 
couldn’t ‘ford one.” replied Sam. 

“Oh, yes, your Honor, he has one — 
or two,” said Mr. W., as he hurried with- 
in the rail. A surprise ran over the 
court room when it was realized who 
was to defend a penniless negro. But 
the surprise gave way to a shock when 
one after another of the best known 
corporation attorneys of the West filed 
in before the Judge to plead for the 
negro. Twenty-one great lawyers stood 
ready to help the negro get his free- 
dom. 

The Judge and jury sat in amazement. 
As soon as the Judge realized what had 
taken place, he asked, “How many of 
you gentlemen wish to be heard?” 
Each began to request thirty minutes 
time to talk. The Judge smiled, but 
was plainly disturbed. Sam was para- 
lyzed. 

“Look here,” said the Judge, ‘‘this 
Court expected to adjourn Friday, and 
if each of you is to be heard, we shall not 









a ae a. ee 





The Etiquette of the Temple 


get through this one case before next 
Friday. The Court will do this, how- 
ever; if it is acceptable to the prisoner’s 
counsel, we will let the prisoner sign his 
own bond and go home until the Court 
calls for him.’”’ Sam, little understand- 
ing what had happened, signed a bond 
and was told to go. 

‘“‘Am Ah free, Jedge?”’ he asked. ‘“‘Yes,”’ 
said the Court, “probably for as long 
as you behave yourself.” 

Sam started for the door, hesitated and 
came back with downcast countenance. 


“‘Jedge, if you please,’’ he said. 

“What is it?”’ asked the Court. 

“Jedge,”’ hesitatingly began Sam, ‘‘Ah 
reckon Ah’d sooner go to jail.” 

“Why?” lasked the much surprised 
Judge. 

“Well, it’s this way,”’ replied Sam, 
“T’se an hardworking negro, Jedge, and 
I’se a poor man, an’ hones’ Ah only 
makes forty dollars a month, and if 
Ah has to pay for all dem lawyers Ah 
will have to work the rest of mah life to 
do it!” H. R. W. 





The Etiquette 


of the Temple 


(From Tit-Bits) 


ROM the day when he eats his first 

student’s dinner to the day when 
he pockets his last professional fee, the 
man of wig and gown has to observe cus- 
toms and to obey traditions such as the 
members of no other learned profession 
have any knowledge of. 

The Temple, where for the most part 
the would-be Lord Chancellor has his 
legal nursery, is a perfect nest of Old 
World observances, linking it with the 
far-away time when it was the home of 
Crusading Knights, who feasted, six or 
more centuries ago, on the very spot on 
which the young Templar of our day eats 
the dinners that go some way towards 
qualifying him for his wig. 

The very grace that heralds his meal 
and the grace that concludes it are the 
same, in the Inner Temple, that the 
Knights of the Cross listened to when the 
Plantagenet kings were wearing their 
crowns. Like their martial predecessors, 
the Benchers file into the Middle Temple 
Hall preceded by the mace, the sub- 
stitute for the old-time battle-ax. Their 
entry is heralded by a loud blow of the 


mace on the floor, as was that of the 
senior Knights Templar of old by a 
similar blow with a butt-end of a lance; 
and the grace is preceded by three blows 
of a wooden mallet, the ancient knightly 
form of invoking the Trinity. 

Barristers and students mingle and 
feast together at the same tables, without 
any regard to seniority — a survival of 
the ancient Templar practice of the 
essential principle of brotherhood. If 
one of them is dissatisfied with his food, 
he may send a sample of it to the 
treasurer for his verdict, just as the 
most junior Templar in King John’s 
time would submit any food of which 
he disapproved to the senior knight; 
and the fragments of the modern Grand 
Day banquet are given to the servants 
of the inn just as the surplus food was 
always given by the knights of old to the 
poor. 

The Knights Templar were sum- 
moned to the hall of feasting by the 
blowing of a horn; and to-day the 
Middle Templar is similarly called to 
the table by blasts of the very horn 
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which summoned his predecessors in 
Elizabethan days. These, and the ar- 
rangement of messes, the ceremonials 
of bowing, the circulation of the loving- 
cup and many another custom all serve 
to link the Templar of to-day with his 
martial ‘forefathers’ of long-dead cen- 
turies. 

And these are but a few of the many 
quaint customs and regulations which 
the man of wig and gown must observe, 
if he does not wish to get himself into 
trouble with the authorities. When he 
is qualified to accept briefs and to play 
the part of a counsel ‘‘learned in the law,’ 
he must walk very warily to avoid the 
countless pitfalls of etiquette that mark 
his path to the woolsack. 

However an empty purse may tempt 
him, he must not accept a professional 
fee that falls short of the irreducible 
guinea, with a half-crown added for his 
clerk, whether he has one or not. Nor 
must he accept less than the fee, however 
big it is, that is marked on his brief for 
all to see. 

However much he may yearn for clients, 
he cannot even see one unless through the 
introduction of a solicitor; and the solici- 
tor must be present at the interview. 
Between him and the litigant whose 
causes he is to plead there is a gulf which 
only a solicitor can bridge. And when 
the solicitor appears at his chambers, 
bearing the coveted brief, it must be 
handed, not to Mr. “Wig,’’ but to his 
clerk, and it is the clerk and not the 
master who arranges the delicate matter 
of fees. 

Some professional men may tout for 
clients; but not so the barrister. It will 
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be an evil day for him when he starts 
brief-hunting, though he may be starving 
for lack of golden guineas. If he calls 
at a friendly solicitor’s office for a gossip, 
or accepts an invitation to a dinner or a 
dance at his house, he is going perilously 
near the danger-line. If he is a wise 
man he will avoid the company of solici- 
tors and pass them by like the Levite, 
“‘on the other side.” 

On circuit the watchful eyes of Eti- 
quette are always on him. Even for the 
sake of company, if he be a sociable man 
he must not trayel there by any class 
but the first; nor may he reach an assize 
town earlier than the day before the list 
opens. 

However much his services are wanted 
on another circuit than his own he must 
turn a deaf ear, unless his brief comes at 
him marked with a special fee of at least 
fifty guineas, in addition to the fee he 
would receive on his own circuit. If he 
is unable to appear in any case for which 
he is retained, he must provide a sub- 
stitute; for whose services, however, he 
may pay what he pleases. The fee he 
puts into his own pocket. 

Even his professional dress is regulated 
for him to the extent that he must not 
appear in court in any coat but one of 
sober black; nor must he show his face 
in court if he is carrying the blue bag 
which may be his familiar companion 
in the street and train. Unless he 
is entitled to carry a red bag (and 
this he may not buy — it must be 
given to him by some friendly senior), 
he must be content to make his ap- 
pearance with his briefs and papers 
under his arm. 
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Reviews of ‘Books 


MR. AUERBACH’S ESSAYS 


By Joseph S. Auerbach. 
pp. 322; 2, pp. 326. 
($3 net.) 


Essays and Miscellanies. 
In two volumes. V. 1, 
Harper & Brothers, New York. 

R. Auerbach’s volumes of essay 

contain a foreword by Mr. Joseph 

H. Choate which is in substance a grace- 

ful and complimentary review of the 

book. In his concluding paragraph Mr. 
Choate says: 


I bespeak for the books a great multitude of 
readers, and am sure that they will be accepted 
as a valuable contribution to American litera- 
ture, not only for their substance, but for a fin- 
ished style, which seems so rare an accomplish- 
ment in these modern days. 


It is with some hesitation that we 
permit ourselves to differ with Mr. 
Choate to the extent of considerably 
qualifying our praise of Mr. Auerbach’s 
essays. The first essay, entitled ‘The 


Bible and Modern Life’’ is stated to be 
“merely a plea for Bible study from one 
familiar with the Bible to those unfam- 


iliar with it.”” Very evidently he was 
writing expressly for us, but we fear 
that other readers may take offense at 
the author’s easy assumption of superi- 
ority. Fully knowing our own lack of 
appreciation for the ‘Book of Books” 
we read with interest and hope, expect- 
ing to receive inspiration and aspiration. 
When we are all through we find with 
regret we are no more interested in the 
Bible than before. 

Next comes ‘“‘Bible Words and Phras- 
es.” By the use of commas, periods, 
capitals, and proper spacing, the printer 
has done these words into the outward 
form of sentences and paragraphs. Upon 
examination we find that they are 
nothing in the world but words and 
phrases which Mr. Auerbach picked out 
from the Bible and strung together. 


Thus one paragraph reads, ‘‘The whole 
desire, an even balance, establish equity, 
restore the pledge,’’ and so forth, to the 
extent of five lines. And of such sort 
are the whole twenty-one pages of this 
essay or miscellany, or whatever it ought 
to be called. We do not see how the 
publication of those pages answers any 
useful purpose, and even Mr. Choate 
does not find anything to say of them 
in his foreword. They are not arranged 
or indexed so as to be available for ref- 
erence, and it is impossible to read them 
through. For pleasure and _ interest 
we would rather read a Greek or Turk- 
ish dictionary. 

The essay on ‘English Style” is a 
severe, and we think ill-natured, attack 
upon Professor Barrett Wendell’s book 
on “English Composition.”” It was pub- 
lished in the North American Review of 
June, 1907, and yet does not appear to 
have had any very serious effect upon 
the Professor's book. Although seven 
years have gone by since the attack, we 
understand that Barrett Wendell’s ““Eng- 
lish Composition”’ is still used in many 
of our universities that are most noted 
for intellectual attainments and discrimi- 
nation. 

In sharp contrast with the essays of 
which we have spoken, is ‘‘A Club,” 
which is a truly delightful series of digres- 
sion$ centering about a club amid the 
oaks and pines of Long Island. Every 
reader will long to qualify for member- 
ship, to fish the brooks and generally to 
be one of the assembly of good fellows. 
In this appreciation of his unnamed but 
much loved club, our author is at his 
best, and as to this essay surely we can 
gladly subscribe to all of Mr. Choate’s 
friendly and complimentary foreword. 
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It is impossible to refer to all of the 
essays in this brief review, nor would we 
expect others to agree entirely with our 
valuations placed upon many of the 
essays. To many readers the one on 
Matthew Arnold will appeal most 
strongly, whereas others will prefer the 
“Protest of the Democratic Party” or 
“One Phase of Journalism.” Perhaps of 
the most striking things evidenced by this 
collection is the very breadth of view 
and wide learning of the author. Taken 
as a whole, these volumes may well be 
accepted as a valuable addition to Amer- 
ican literature, although few will read 
all of these vigorous and incisive essays 
without having antagonisms raised sooner 
or later. . & & 


WICKERSHAM’S “CHANGING 
ORDER” 


The Changing Order: Essays on Goverment. 


Monopoly, and Education, Written during a Period. 


of Readjustment. By George W. Wickersham, 
sometime Attorney-General of the United States. 
G. P. Putnam’s Sons, New York and London. Pp. 
v, 287. ($1.25.) 
HOSE whose faith in representa- 
tive constitutional government has 
not been completely shattered by the 
tumultuousattacks which have been made 
upon it in recent years will find very 
comfortable reading in certain of Mr. 
Wickersham’s essays on “The Chang- 
ing Order.’’ Not only are they logically 
satisfactory but they sparkle at times 
with the fire of combat, for they were 
written at a time when the Adminis- 
tration of which the author was a part 
was being bitterly assailed for its rigid 
adherence to that kind of government. 
The most noteworthy exposition of 
Mr. Wickersham’s attitude toward the 
present radical tendencies in govern- 
ment is contained in two addresses, one 
before the Yale Law School on “New 
States and Constitutions,’’ and a second 


before the Pennsylvania Society in the 
City of New York on “The Theory of 
Constitutional Government in 1787 and 
1912.”’ In these he considers the theory 
and nature of constitutional govern- 
ment and the departure therefrom as 
exhibited in certain provisions in the 
constitutions of the new states of New 
Mexico and Arizona. His conclusion 
is that the initiative, the referendum, 
and the recall are wholly at variance 
with the American plan of government 
under fundamental law, and that to call 
a constitution embodying them “‘pop- 
ular” is the height of misnomer. It is 
apparently with some relish that he 
finds Mommsen saying of certain Roman 
agitators of the time of Cato: “In 
reality these demagogues were the 
worst enemies of reform. While the 
reformers insisted above all things and 
in every direction on moral amendment, 
demagogism preferred to insist on the 
limitations of the powers of the govern- 
ment and the extension of those of the 
burgesses.” 

It is not surprising that a majority 
of these addresses concern the relation 
of law to big business and the practical 
working out thereof under the Sherman 
Anti-Trust Act. Lawyers to whom 
the history of the Sherman law and the 
litigation thereunder is already a matter 
of common knowledge will be disap- 
pointed that Mr. Wickersham does not 
offer more constructive suggestions as to 
the course which should be pursued in 
the future. He does express the hope 
that if injunctive decrees are adequately 
drawn in dissolution suits then pending 
and if the law department is vigilant in 
seeing that they are complied with, no 
future legislation will be necessary to 
protect against undue restraints of 
interstate commerce. It is true, also, 
that he does state the problem of ‘‘Fu- 
ture Regulation of Interstate Com- 
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merce,” but aside from concluding 
that both unrestrained combination 
and unrestrained competition produce 
unreasonable prices, and suggesting the 
possibility of a Federal Industrial Com- 
mission in analogy to the Interstate 
Commerce Commission, he leaves us 
quite in the dark and wondering which 
way to go. There are few who enter- 
tain the hope in which Mr. Wickersham 
indulges or who believe that the Amer- 
ican people are done legislating on this 
important subject. That being so, it 
is far from satisfying to have so 
eminent an authority tell us that he has 
“not attempted to express a conclusion, 
but merely to state the elements of a 
problem which, if wisely determined, 
will ‘scatter plenty o’er a smiling land,’ 
and if unwisely dealt with may para- 
lyze the hand of industry that maketh 
rich.” 

There can be no doubt that in polit- 
ical philosophy Mr. Wickersham is a 
thorough-going Federalist. His address 
before the Illinois State Bar Association 
is in reality a brief in support of the plen- 
ary power of the federal Government 
to regulate all matters connected with 
interstate commerce. The argument is 
applied in support of the right of Con- 
gress to legislate concerning the issuance 
of stocks and bonds of common carriers 
subject to the Interstate Commerce 
Act, regardless of the fact that the car- 
rier was incorporated by the laws of a 
single state. 

One or two other essays evidence Mr. 
Wickersham’s broad learning and taste 
for letters but have little bearing on the 
changing order. 

As a treatise the book is lacking in 
continuity of development, as must be 
true of every mere collection of occasional 
addresses. It is interesting as a product 
of the late Administration, and useful 
for its review of the authorities and 
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treatment of at least three important 
subjects of our times. . & 


ILBERT’S “MECHANICS OF LAW- 
MAKING” 

The Mechanics of Law-making. By Sir Cour- 
tenay Ilbert, G. C. B., Clerk of the House of Com- 
mons. Carpentier Lectures, 1913. Columbia Uni- 
versity Press, New York. Pp. viii, 200+9 (index). 
($1.50 met.) 

OMEWHAT less than a year ago 

Sir Courtenay Ilbert, Clerk of the 
House of Commons, delivered a course of 
lectures at Columbia University on ‘“The 
Mechanics of Law-Making.’”’ These 
lectures, with a few additions and 
alterations, have now been collected to 
form the present volume. 

Lawyers who have waded through 
masses of conflicting statutes or puzzled 
over grammatical constructions in an 
effort to make intelligible the text of 
some law will not fail to appreciate the 
importance of the work which the author 
has thus aptly denominated. 

In 1869 the English Treasury felt 
so keenly the need for some unity in 
legislation and a greater control over 
financial statutes that it revived the old 
office of Parliamentary Counsel to the 
Treasury and intrusted to it the task 
of drafting all measures emanating from 
its department or having to do with 
public funds. Since that time the scope 
of this office has rapidly enlarged until 
to-day it formulates practically all bills 
for which the Government is responsible. 

John Stuart Mill has said, ‘There is 
hardly any kind of intellectual work 
which so much needs to be done, not 
only by experienced and_ exercised 
minds, but by minds trained to the task 
through long and laborious study, as the 
business of law-making.” The author 
of these lectures perhaps more nearly 
meets these requirements than any other’ 
living person. Shortly after the revival 
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of the office of Parliamentary Counsel 
in 1869, Ilbert became associated there- 
with and learned the art of draftsman- 
ship from Lord Thring, the first great 
incumbent of that office and friend and 
pupil of Jeremy Bentham. At different 
times Sir Courtenay has been Legal 
Member of the Council of the Gover- 
nor-General of India, President of the 
Governor-General’s Council, Assistant 
Parliamentary and Parliamentary Coun- 
sel to the Treasury, Chairman of the 
Statutory Law Commission and Clerk 
of the House of Commons. He there- 
fore speaks and writes with great knowl- 
edge of a subject which with the in- 
creasing complexity of business and 
consequent far-reaching effect of legis- 
lation is yearly becoming more and more 
vital. 

The author points out that a legisla- 
tive draftsman is not a mere rhetorician. 
He must be that, but aside from that 
he must have a broad knowledge of the 
existing laws and facts associated with 
the subject upon which he is to work. 
He must have an accurate perception 
of the end to be accomplished and he 
must be able to give substance to his 
mental vision in words which are both 
concise and clear. Comparative legis- 
lation is a field in which a draftsman 
should be a constant student. Index- 
ing, expurgation, revision, statutory 
consolidation, and codification are other 
lines of work falling to the legislative 
draftsman which require infinite indus- 
try and the same high kind of skill. Of 
each of these the author treats at some 
length. 

The obvious obstacle to a duplication 
in this country of the office of Par- 
liamentary Counsel is the separation of 
legislative and executive functions. A 
similar office would have to be the out- 
growth of the legislative body itself. 
The author commends the creation of 


such Legislative Reference Bureaus as 
have been established in Wisconsin and 
elsewhere and the work of all state libra- 
ries which assist in putting pertinent 
facts and existing laws at the easy dis- 
posal of the legislators. 

Perhaps the mot interesting chapter 
is that on Codification, a word of Ben- 
thamic origin and a work in which Ben- 
tham was a great apostle. The author 
notes the historic background for the 
French and German codes and points 
out that each was born of a righteous 
demand for a unification of a country’s 
laws. While the dream of Jeremy Ben- 
tham has nowhere been realized, of a 
time when case books and commentar- 
ies should be done away and a child 
should learn the statutes on his father’s 
knee, these codes have done much to 
popularize the law. In code countries 
every man does know some law. Al- 
though the frequency with which the 
great codes have been amended refutes 
the serious charge that codification 
makes the growth of law impossible, 
codification on a large scale, in the mind of 
Sir Courtenay Ilbert, is still an expedient 
of doubtful value for either England or 
the United States. 

The substance of this book quite 
belies the utter dryness which its title 
at first suggests. Years of experience 
in legal draffsmanship have given to 
the author not only a thorough knowl- 
edge of his subject, which alone com- 
mands interest, but a style of exact 
speaking which makes a perusal of his 
work a delight. se 4 


MORITZEN’S PEACE MOVEMENT 


The Peace Movement of America. By Julius 
Moritzen. Withan introduction by James L. Tryon. 
With 64 illustrations. G. P. Putnam’s Sons, New 
York. Pp. 411+8 (index). ($3 met.) 


O-DAY, in a form worthy of the 
greatest cause in the world, the 
peace movement in America is being 
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organized and will be carried forward 
in a manner heretofore impossible. Now 
that the peace movement is becoming 
better organized, it should be brought 
.within the fuller comprehension of the 
masses. It must include not only the 
intellectuals, the college professors, and 
the technical international lawyers, but 
also the man in the street. It must 
pervade not only the schools and col- 
leges, but the mills and shops, and the 
same process must be repeated in all 
lands. When the man in the street 
knows as much about mediation and its 
use, the international commission of 
inquiry, and arbitration courts as the 
man in the foreign office, then the cause 
of international fraternity, justice, and 
peace will prevail, for then by his intel- 
ligent vote he can support the proposi- 
tions of progressive international states- 
men or defeat the reactionary measures 
of their opponents. 

To have lasting force and value, inter- 
national law must be founded in an en- 
lightened public conscience. It is the 
duty of American men and women of 
this time to help form this conscience. 
The story of the efforts of some of those 
who are engaged in this high mission is 
told by Mr. Moritzen in an interesting 
way, especially the three months’ tour 
of Baron d’Estournelles de Constant, a 
Senator of France, Nobel prize winner 
and permanent delegate to the Hague 
Court. The tour of the French Senator 
throughout the United States is made 
the nucleus of this book’s account of the 
peace movement in America. 

Mr. Moritzen gives a forceful account 
of the contribution rendered to the cause 
of peace by William H. Taft as Presi- 
dent of the United States. His Admin- 
istration was very favorable to the 
cause. The farmer as a peace ally is 
highly commended by the author, and 
many extracts of speeches made at 
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peace meetings in the great corn belt 
of the West are given. 

It rests with the press of the world 
whether nations shall continue to look 
upon the battlefield as the arbiter of 
their destiny, or international arbitra- 
tion shall be the recourse. We know 
that the issue of war or peace lies with 
the masses, the great public that reads 
and thinks. Will journalism become a 
factor for the judicial settlement of 
international disputes? Will the news- 
papers and magazines help to bring about 
what no other agency can possibly do 
as well? This question is discussed by 
Mr. Moritzen in the last chapter. 

J. E. 0. 


THE TREATMENT OF JUVENILE 
OFFENDERS IN ENGLAND 


Die Strafrechtliche Behandlung der Jugend in 
England, unter Beriicksichtigung der Erziehlichen 
Massnahmen. Von Dr. jur. Karl Struve, Gerichts- 
assessor. Otto Liebmann, Berlin. Pp. 302 (index). 
(7 M., gebunden 8 M.) 

HIS book was written with the 

purpose of providing a coherent, 
comprehensive statement of the English 
system of the treatment of juvenile 
delinquents. The descriptive method 
is pursued and the purpose of the writer, 
who had exceptional facilities for obser- 
vation during a residence in England, 
is rather to furnish his readers with 
information about the actual details of 
the system than to discuss it with a 
view to the immediate adoption of 
any of its principles in his own country. 
At the conclusion of a brief historical 
survey, before expounding existing pro- 
visions of law and their practical appli- 
cation, he observes (p. 37): 


The development of the treatment of juveniles 
in English criminal law has for the past sixty 
years been a movement of steady advance, and 
has in course of time brought forth much which 
may be regarded as the prototype of future 
accomplishment. The movement is not at a 








<r 





SS Se PS OES SI SS TS SS 


416 . The Green Bag 


standstill, and its latest fruits, the Children Act 
and the Borstal System, are not its ultimate 
outcome, indeed they cannot be. For they only 
build the foundation for much that is new, for 
example the juvenile courts and the work of 
probation officers, and it must be the task of 
those who are called upon to apply the laws to 
fit additional stones into the structure. But 
strong forces are at work, and after the promising 
beginning which its first decade has brought, it 
is confidently to be hoped that the twentieth 
century will be, for the erring sons and daughters 
of England, ‘‘the century of the child.” 


Students of the subject of juvenile 
delinquency will find careful attention 
given to every phase of the English 
system, especially to the various kinds 
of corrective and industrial institutions, 
probation and punishment, regulations 
designed for the prevention of juvenile 
delinquency, and the operation of the 
Borstal System in both its full and 
modified forms. 


ROOSEVELT’S AUTOBIOGRAPHY 


Theodore Roosevelt: An Autobiography. With 
illustrations. Macmillan Co., New York. Pp. 
647 (appendices, index). ($2.50.) 

OLONEL Roosevelt’s autobiogra- 
phy, which not unfittingly bears 

its author’s name as title, is in 
every detail thoroughly characteristic 
of the man; and the man himself is so 
well known to all the world, and espe- 
cially to the people of this country, that 
it would be a little absurd to give an 
extended review of the first chapters 
dealing with his ‘‘Boyhood” and ‘Early 
Manhood,” ‘In Cow-boy Land,” etc. 

Mr. Roosevelt talks with greater inti- 
macy than ever before of his later life, 
his philosophy, and many of his achieve- 
ments, which to some extent illustrate 
why he has come to hold the views he 
does. He deals fully with the period 
during which he was President, but the 
interest of the book is by no means con- 
fined to that, for there are chapters on 


“The New York Police,” ‘The New 
York Governorship,” “The War of 
America the Unready,” ‘Making an 
Old Party Progressive,” ‘The Big Stick 
and the Square Deal,”’ and many other 
chapters dealing with the Panama Canal, 
his experiences as an army officer, hunter, 
naturalist, student of history, editor, etc. 
In speaking of the Presidency he 
shows that the power of the President 
can be effectively used to secure a renom- 
ination, but that every shred of power 
which a President exercises while in 
office vanishes absolutely when he has 
once left office. -Therefore ‘an ex- 
President stands precisely in the position 
of any other private citizen, and has 
not one particle more power to secure 
a nomination or election than if he had 
never held the office at all — indeed, 
he probably has less because of the 
very fact that he has held the office.” 
He thus continues and makes a third 
term justifiable. J. E. O. 


COLLIER ON BANKRUPTCY 


The Law and Practice in Bankruptcy, under the 
National Bankruptcy Act of 1898. By William 
Miller Collier (4th ed. by William H. Hotchkiss). 
10th ed. With amendments of statutes and rules, 
and all decisions to April 1, 1914. By Frank B. 
Gilbert of the Albany Bar, editor of Street Railway 
Reports Annotated, joint author of Commercial 
Papers, etc. Matthew Bender & Co., Albany. 
Pp. Ixxx, 1089 + 328 (appendix matter) + 90 (gen- 
eral index). ($9 and $10.) 

UR law on bankruptcy is still in the 
making. Attempts to deal with 
insolvent estates are found to be fraught 
with controversy, hence decisions under 
the Act of 1898 still multiply. In per- 
haps no other subject is it more impor- 
tant to the practitioner to have at hand 
the references to the latest decisions. 
A new edition of Collier has now become 
a habit. This new edition by the editor 
of the last five editions maintains the 


standard set by those that have pre- 
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ceded it. The profession needs no 
further information than this as to its 
contents. 

The stsiking feature of the book, 
however, is its physical structure. 
Printed in clear type on thin paper with 
no waste margins, a book of 1500 pages 
has been bound in flexible covers in a 
volume less than an inch and three 
quarters thick. For years we have 
protested in these columns against the 
burden and expense of storage imposed 
on lawyers by the size of modern text- 
books. At last our prayer has been 
answered. Let us hope this book marks 
the dawn of a new era. Ss. R. W. 
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THE LAW OF INHERITANCE IN 
MASSACHUSETTS 


Distribution of Estates of Deceased Persons in 
Massachusetts. Compiled by Guy Newhall, Lynn, 
1914. 


E referred recently (26 G. B. 323) 

to a chart-index on wills prepared 
by a member of the New York bar. 
Short summaries of the law of inheri- 
tance are. convenient for practical use, 
whether they deal with the general law 
or with the law of separate state juris- 
dictions. In a four-page leaflet, Mr. 
Newhall clearly summarizes the law of 
Massachusetts, with much care of state- 
ment, thus offering an excellent model 
for similar tabulations in other states. 
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Articles on Topics of Legal Science 
and Related Subjects 


Banking. “Right of a Bank to Apply Funds 
Belonging to Another than the Depositor, to an 
Overdraft or Other Matured Debt.”” By N. C. 
Collier. 79 Central Law Journal 76 (July 31). 

“It seems to be true in fact that cases do not 
support the rule that a bank can charge an 
indebtedness due to it to a trust fund, unless it 
shows that it has in some way relied on the 
deposit made. It is not the rule that any one 
can claim advantage from a merely accidental 
circumstance, and a bank occupies no peculiar 
position with reference to deposits made with it.” 


Bar. ‘The Lay Tradition as to the Lawyer.” 
By Professor Roscoe Pound. 12 Michigan Law 
Review 627 (June). 


Address before the Rhode Island Bar Associa- 
tion, Dec., 1913. 

‘“‘A people who expect much from the bar have 
resolutely opposed all attempt to insure a bar 
adequate to bring about the results which they 
demand. The bar is expected to maintain the 
very highest and most disinterested standard 
of professional ethics. It is expected to main- 
tain an efficiency beyond what is demanded in 
any other field of governmental activity. Yet 
in the first half of the nineteenth century the 
professional organization and professional tradi- 
tion, which made a high standard of professional 


conduct possible and ensures such a standard in 
England to-day, were ruthlessly broken down in 
the interest of” a false ideal of democracy that 
looks upon a distinction between the trained 
and the untrained as a class distinction. The 
same false democracy long stood in the way of 
an educated profession and yields grudgingly 
to-day before the demands of the time for a 
proper training of those who are to administer 
justice. A purely theoretical democracy was 
the avowed basis of the change in the tenure of 
judicial office that swept over the country about 
1850, whereby the bench was so generally put 
into politics and the chances of competent men 
in judicial office were minimized in so many of 
our jurisdictions. In view of this if the lay 
tradition as to the lawyer has some foundation in 
twentieth century America, the American people, 
rather than the nature of the lawyer’s calling, 
must bear the blame.” 


Biography. ‘‘Thirty Years a Justice.” By 
J. O. Boyd. 48 American Law Review 481 (July— 
Aug.). 

An appreciation of Judge Thomas Adiel Sher- 


wood, who served on the Supreme Bench of 
Missouri for thirty years, retiring in 1902. 


Choses in Action. “The Locality of Choses 
in Action.”” By Wyndham A. Bewes. 30 Law 
Quarterly Review 312 (July). 


“It is essential for a right understanding of all 
law to remember that it is primarily concerned 
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with persons and only secondarily with things; 
that the terms ‘right’ and ‘duty’ strictly apply 
only to persons and only notionally and ulti- 
mately affect things, so far as such things are 
related to the persons contesting their personal 
legal relationships inter se. Therefore, when the 
Stamp Act and other similar laws speak of prop- 
erty situate abroad, they are using expressions 
which are hot accurate and which need interpre- 
tation, for property, being nothing more than 
bundles of rights, can only strictly be referable 
to persons. Rights, therefore, whether they 
concern an immovable or a chattel, have no 
real locality, and in order to find out what the 
disputed phrase means, we have ever to remem- 
ber that as far as the locality is concerned all 
rights and all duties are similar, and that locality 
is not actual, but attributed: a position which is 
supported in a remarkable manner by the deci- 
sions which have laid down the doctrine that the 
locality of a specialty debt is that of the actual 
specialty. It need hardly be said that the two 
doctrines that ‘all debts (7.e. credits) follow the 
person . . . of the creditor to whom due,’ and 
‘every debt follows the person of the debtor,’ 
are not inconsistent with the attribution of 
locality.” 

This article, with the series of English authori- 
ties annotated thereto, helps somewhat toward 
clearing up the questions presented by the case 
of Wheeler v. Sohmer, 233 U. S. 434, and recently 
discussed in these pages in an article on ‘‘The 
Situs of Credit.’’ (26 Green Bag 335.) 


Commissions of Inquiry. See Government, 
Inquisitorial Powers. 


Comparative Law. See Conflict of Laws, 
Marriage and Divorce, Negotiable Instruments. 


Conflict of Laws. ‘The Recognition of Jew- 
ish Law in Private International Jurisprudence.” 
By Norman Bentwich. Journal of the Society 
of Comparative Legislation, N. S. no. 31, p. 304 
(July). 

“The wandering Jew suffers more perhaps 
than any other element of the population from 
the present divergence of the rules of private 
international law about competence in matters 
of personal status; and he has therefore much to 
gain from a more complete adoption of the prin- 
ciple of domicil as the basis of jurisdiction in 
these matters.” 


Contracts. ‘Option Contracts.” By Arthur 
L. Corbin. 23 Yale Law Journal 641 (June). 
A very full exposition of this subject. 


Convict Labor. 


Copyright. ‘Inefficiency of the Copyright 
Laws as Affecting Remedies.’’ By Benno Lewin- 
son. 21 Case and Comment 179 (Aug.). 

“Taking up the provisions of the law with 
reference to the redress which it seeks to afford 
to the copyright owner for infringement, we 
find that . . . the statute is artificial, uncer- 
tain, and inefficient. ... The most indefen- 
sible provision of the statute, however, is the 


See Penology. 
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one which limits the recoveries against news- 
papers which are found guilty of the infringe- 
ment of the copyrighted photographs to the 
respective trifling sums of the minimum of $50 
and the maximum of $200.” 


“Publication in the Law of Copyright.” By 
William S. Torbert. 21 Case and Comment 197 
(Aug.). 

“As to what constitutes publication no general 
principle has been adduced by the decided 
cases, each case depending upon its own pecu- 
liar facts and circumstances. ... It would 
appear . . . that courts are reluctant to deprive 
authors of the fruits of their intellectual efforts, 
and have only done so, in respect at least of 
publication, when the facts strongly pointed to 
an intention to dedicate to public use.” 


Corporations. ‘Forfeiture of Shares in 
Companies.” By Frank Evans. 30 Law Quar- 
terly Review 339 (July). 

_ English statutory provisions and judicial deci- 
sions are cited which the writer hopes may suffice 
“to show the nature of the transaction brought 
about by a forfeiture of shares, and the legal 
positions respectively of the company, the per- 
son whose shares have been forfeited, and the 
person to whom the shares are disposed of by the 
company.” 


Criminal Law and Procedure. “A Brief 
Review of Criminal Cases in the Supreme Court 
of Illinois for the Past Year.” By Professor 
Harry A. Bigelow. 5 Journal of Criminal Law 
and Criminology 199 (July). 


The writer criticises, among other decisions, 
that in People v. Smith, 258 Ill. 502, ‘‘an indict- 
ment for the crime against nature perpetrated 
upon a young girl. In the indictment her name 
was given as Rosetta May; upon the trial it 
— that her name was Rosalia May. The 
defendant was convinced and sentenced; upon 
writ of error the Supreme Court held, Justice 
Carter dissenting, that the variance in the names 
was fatal, and remanded the case.... It 
appeared from the record that the prosecutrix 
was alive, that she was in court and identified 
the defendant, that he admitted that she was in 
his room at the time she specified, and merely 
denied that he had assaulted her as she asserted; 
and Justice Carter states in his dissenting 
opinion that the defendant’s bill of exceptions 
showed the identity of the complaining witness 
named in the indictment with the one who 
testified.” 


“The Grand Jury.”” By Jesse C. Adkins. 2 
Georgetown Law Journal 6 (June). 

A description of the federal grand jury and its 
method of procedure. 

See Habeas Corpus, 
Crimination. 

Criminology. ‘Charles Goring’s ‘The Eng- 
lish Convict’: A Symposium.” I, ‘The Results 
of an Official Investigation in England,” by Gina 


Legal History, Self- 
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Lombroso-Ferrero. II, “The Present Move- 
ment in Criminal Anthropology,” by Enrico 
Ferri. III, “An Investigation of English Convicts 
and Criminal Anthropology,” by Sante De 
Sanctis.” 5 Journal of Criminal Law and 
Criminology 207 (July). 


“No other recent research has attracted as 
much attention among criminologists, both in 
America and in Europe,” say the editors of the 
Journal, as ‘“‘Dr. Goring’s ‘The English Con- 
vict.’ For the purpose of bringing this work and 
the reactions of other investigators to the funda- 
mental issues that are raised by it to the atten- 
tion of our readers, we present here the criti- 
cisms of three Italian criminologists. We expect 
to publish, in our September issue, the views of 
American students.” 

The three Italian criminologists unite in seeing 
in Dr. Goring’s conclusions not an attack on the 
Lombrosian theory, but a confirmation of the 
results attained by the ‘‘Positive” Italian school. 
Says Mrs. Ferrero: 

“We are convinced that the threatened refu- 
tation of the New School is based on ambiguity 
of words. Before Dr. Goring gives his conclu- 
sions he explains at some length that Lom- 
broso was mistaken in calling delinquents abnor- 
mal or anomalous, because he believes that the 
word abnormal ought to be reserved for those 
who present real abnormalities, such as super- 
numerary fingers, bifid palates, and so forth, 
while people whose height or weight differs from 
the normal are defective, not abnormal. Having 
ascertained this difference Goring becomes more 
Lombrosian than Lombroso. He not only 
admits one but several criminal types. The 
thief differs from the incendiary; the former is 
taller but unstable, the latter more lacking in self- 
control, more refractory in conduct and more 
dirty in his habits. The thief is more distin- 

uishable by the above peculiarities than the 
orger, all classes of criminals display these 
qualities to a more marked extent than does the 
law-abiding public. .. . 

“Lombroso tried to discover these anomalies 
in the delinquents because he wanted to prove 
that the delinquent was constitutionally differ- 
ent from the normal man, and a fact which 
Goring has demonstrated in an unattackable 
way. Even if he had proved that some of our 
anthropological figures were wrong, or erroneous, 
I would not hesitate to declare that this work 
is altogether the most important document of 
criminalsanthropology which has appeared dur- 
ing the last years in support of the new school.” 


“The conclusion of Dr. Goring,” says Ferri, ‘‘is 
this: the criminal is not a creature sui generis, 
an abnormal man; he is simply an ‘unusual ’per- 
son, of normal humanity. It will be seen that 
here is much ado about nothing. Whether you 
call a person abnormal or unusual indicates 
simply a verbal preference. The fact that the 
investigation of Goring and his associates estab- 
lishes, as they maintain, that ‘criminals are gen- 
erally persons more deficient than the average 
of the population; deficient in physical form, in 
stature, in weight, and in mental capacity,’ 
shows that the contentions of the positive school 
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are corroborated by persons who call themselves 
opponents. The opposition seems to be due to 
misunderstanding.” 

Professor De Sanctis says: 

“In opposition to these presumed postulates 
of the Italian school, the English investigation 
concludes that the ‘anthropological monster’ 
does not exist. The physical and mental con- 
stitution of the c1iminal, and of the law-abiding 
person, are, conditions being equal as to age, 
stature, class and intelligence, identical. The 
characters established by foreign anthropologists 
as peculiar to criminals, are due to an isolated 
inspection, and to a restricted knowledge of 
facts. The truth is, that these deviations from 
the normal which are described as being peculiar 
to criminality are the inevitable concomitants 
of inferior stature and of defective intelligence, 
which are the sole characteristics of the English 
convict. The thief has a smaller head, and a 
narrower brow than the officer who arrests him. 
But that is not because he is more criminal, but 
because he is more markedly inferior in stature 
(p. 370). The incendiary is more unstable in 
emotion, more deficient in control, more refrac- 
tory in conduct, and more filthy in dress than the 
thief; and the thief is more distinguished in the 
above mentioned particulars than the forger; in 
all, more criminals have these qualities than the 
honest public. But that is not because each one 
of the classes above mentioned is more crim.nal 
than the other, but because of the differences in 
their general intelligence. On the basis of the 
statistics the following dogmatic assertion, as 
Goring says, may be made: that the criminal is 
differentiated by his inferior stature, by his defec- 
tive intelligence, and in some measure by his 
anti-social tendencies. But apart from these, 
there are no characteristics, physical, mental, or 
moral, which are peculiar to the English convicts. 
‘There are selective social processes, economic 
and legal, which seem to us without the theories 
of atavism and of degeneration to be simple, but 
sufficient explanation of the physical and mental 
characteristics of the criminal.’ ‘One in every 
thirteen ordinary (?) persons is at some time in 
his life convicted. If the total adult population 
were put in line in groups of thirteen, and if in 
every group, the person smallest in stature and 
most deficient in intelligence or who had fixed 
anti-social tendencies in a higher degree than the 
companions of his group, were selected, the indi- 
viduals so picked out would then have more 
nearly the physical, mental and moral constitu- 
tion of our criminal population, than that of the 
others.’ 

“Goring wishes the more general structure 
of deficiency to swallow up the criminal struc- 
ture. So let it be. But that does not destroy 
the criminal structure, since it would be necessary 
first to show that the deficient structure is homo- 
geneous and not capable of differentiation, which 
is absurd.” 


“The Criminal: Who Is He, and What Shall 
We Do with Him?” By Judge William N. 
Gemmill. 5 Journal of Criminal Law and 
Criminology 170 (July). 


“Thousands . . . of those who are arrested 
during the year [in Chicago] are women charged 
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with being inmates of disorderly houses. The 
busy world rushes on unmindful of these, con- 
tent in the belief that they are outside the veil 
of respectability. But who are they? Do they 
come from some far-away place, or are they from 
our midst? Are they all so ignorant, feeble- 
minded or defective? No, most of them are as 
intelligent and as sane as the average in the 
community. But why are they here? The 
answer is in ten thousand tragedies. In no two 
of which are the acts the same, but through 
nearly all of which there runs the story of love, 
betrayal, disgrace, despair, and then the final 
plunge where all may be forgotten. If the com- 
munity could understand how many of these 
women are the mothers of babes, whose daily 
sustenance is supplied by their earnings in these 
brothels, it ane understand how hard it is to 
inflict the penalties of the laws when such as these 
are arraigned. Not only has our conduct toward 
these offenders been foolish, but it has been 
little less than criminal. The only penalty 
that can be inflicted under our law is a fine, and 
no judge ever inflicts a fine upon one of them 
without feeling that by so doing, he is only 
driving that bit of human flesh a little harder, 
and hastening for her the end of all, which at 
best must come all too soon. In dealing with 
this problem the whole system of fines should be 
abolished, and the court be given power to 
commit these women to some institution where 
they may receive proper care, and made to feel 
somehow or other that the star of hope which 
seemed to have forever set for them will again 
rise, bringing light and courage with it. This 
institution must not be one built alone of brick 
and stone, where in the darkness and the damp- 
ness all sorts of diseases may grow, and where 
the white plague may have a better opportunity 
to seize and destroy its victims, but it must be 
somewhere in the open fields under the broad 
sunlight, with fresh air everywhere, and where 
flowers and grass and trees and shrubs will grow, 
and where health and hope may have some oppor- 
tunity to thrive. No other class of offenders 
who come before the court are as difficult of 
reformation as these. It is all the more impor- 
tant, therefore, that they be surrounded by 
every condition which will tend to make refor- 
mation easy.” 


See Criminal Law and Procedure, Penology. 


Direct Government. ‘The Changing Sen- 
ate.” By George H. Haynes. North Ameri- 
can Review, v. 200, p. 222 (Aug.). 

“Are there indications that popular election 
may impair the Senate’s high tradition and 
prestige? It seems evident that, with the grow- 
ing directness of responsibility to the people, the 
type of Senator is undergoing change. While it 
may prove to be a passing phase, due to blurred 
party lines, nevertheless Senatorial service is 
now obviously growing shorter. This involves 
a loss in experienced statecraft, which in the 
past has given to the country some of its ablest 
leaders. The Senators of the present day are 
younger than their predecessors; they have 
come to their membership in the foremost legis- 
lative body of the world with less of law-makine 
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experience than their predecessors had had, 
Moreover, there seems to be a distinct and 
psychologically explicable tendency to turn from 
men wise in council—who have made the 
reputation of the Senate in the past — to men 
of the more dramatic executive qualities. An 
aptitude for getting things done makes a stronger 
appeal to the voter than a capacity for deliber- 
ate — perhaps too deliberate — study of what 
it is wise todo... . 

“The Senate is not to be ‘reformed’ — so far 
as reform is necessary — by a mere change in 
the mode of election. There are, it is true, 
many hopeful aspects of the shift of election 
from the legislatures to the people. The people 
are to be trusted —else is our hope in democ- 
racy vain— when they see clearly what is 
needed. But the qualities which make the 
sagest councilor and most effective lawmaker 
are not the most obvious. It is, therefore, a 
matter of the utmost concern that the requisites 
for statesman-like Senatorial service be thor- 
oughly discussed and the qualifications of will- 
ing candidates be critically examined.” 

“The Nominating Primary.” By William 
Thomas Laprade. North American Review, v. 120, 
p. 231 (Aug.). 

“After all, the ‘bosses’ and the ‘interests’ have 
dominated our party conventions in the past 
for one of two reasons. Either they have repre- 
sented the wishes of a majority of the people; 
in which case, according to the principle on 
which our government is established, they 
ought to have triumphed. Else they have been 
able to dominate our politics because a majority 
of citizens were too busy with their own affairs 
or too heedless of the welfare of the State to 
assert their rightful voice in shaping the char- 
acter of their government. The preponderance 
of evidence seems to be in favor of the latter 
view. What we need, therefore, is not a device 
for rendering the duties of citizenship less oner- 
ous. 


Employers’ Liability. See Respondeat Su- 
perior. 


Federal and State Powers. See Govern- 


ment. 


Fixtures. ‘Agricultural Fixtures.” By Harri- 
son A. Bronson. 21 Case and Comment 121 
(July). 

A statement of the principles of this branch of 
the law of fixtures. 


General Jurisprudence. See Government, 


Judicial Powers, Natural Law. 


Government. ‘The Nature of a Federal 
Commonwealth.” By W. Jethro Brown. 30 Law 
Quarterly Review 301 (July). 

The writer disapproves of the decision of the 
Judicial Committee of the Privy Council in 
Commonwealth (of Australia) Attorney-General v. 
Colonial Sugar Refining Company, [1914] A. C. 
237, 83 L. J. P. C. 154, holding that it was out- 
side the powers of the Australian Parliament to 
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enact statutes providing for commissions of 
inquiry to require the giving of information, 
with regard to subjects of no specified nature; 
it was held in effect that such legislation was so 
broad as to invade the sphere of action of the 
several states of the Australian commonwealth. 
“My initial contention is that the judgment of 
the Privy Council reveals an entirely erroneous 
view of the nature of a federation. There is a 
confusion of federate with confederate unions 
which takes one back to controversies of the 
period of the American Civil War. But, after 
all, the true definition of a federation is a matter 
of academic rather than practical interest. A 
court may define a federation in a way open to- 
serious objection, and yet be right in its inter- 
pretation of the terms of an Act which purports 
toestablish a federation. Unfortunately, in the 
case under discussion, the preliminary view 
taken as to the nature of a federation per- 
meates, and in my opinion vitiates, the suc- 
ceeding argument. That argument is based 
mainly upon the fact that the Constitution of 
the Commonwealth enumerates the powers of 
the national government, and leaves the residue 
of powers to the provincial governments. The 
inference is drawn that the national government 
is a delegate of the provincial governments for 
the exercise of certain specific purposes. But 


this inference is certainly not in accordance with 
the view which is taken of the American Consti- 
tution, to which their Lordships expressly defer, 
by the Supreme Court of the United States.” 


Government. ‘Recent Cases on the Cana- 
dian Constitution.” By A. Berriedale Keith, 
D.C.L. Journal of the Society of Comparative 
Legislation, N. S. no. 31, p. 351 (July). 

A number of Privy Council cases bearing 
directly upon the extent of legislative power in 
Canada, both in the Dominion and in the provin- 
cial legislatures, are stated and reviewed at some 
length. 


“The State and the Citizen.” By David 
Jayne Hill. North American Review, v. 200, 
p. 185 (Aug.). 

“There are... two points which should 
receive our serious attention, and yet I have 
never seen them anywhere clearly stated. 

“The first is that where the constitutional sys- 
tem has adhered most strictly to the American 
model, it has been most successful. This sys- 
tem provides for a complete co-ordination of 
the legislative, executive, and judicial func- 
tions. Where any one of them has been either 
suppressed or exaggerated — that is, where the 
regulative mechanism of the system has been 
ignored, there a breakdown has at some time 
occurred. 

“The second point is that a purely parlia- 
mentary government is not only unstable and 
fluctuating, but subject to crises which threaten 
the extinction of the entire government, and 
sometimes end in open violence and revolution. 

“The history of France is a startling commen- 
tary on this assertion. From the first consti- 
tution to the last, in that country, there has 
never been any middle course between personal 
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absolutism on the one hand and uncontrolled 
parliamentarianism on the other. The result has 
been a periodic oscillation between monarchy 
and democracy, until long experience has at last 
taught the lesson of self-restraint which true self- 
government imposes. Yet, even now, although 
the lesson has been sufficiently learned to pre- 
vent recurrent revolts from going further than 
a ministerial crisis, the people have become so 
accustomed to these that they hardly attract 
their attention, and the Republic is frequently 
without a government. 

“When we look for the cause of such pertur- 
bations, we find it in the €xaggeration of execu- 
tive action on the one side, or of legislative 
action on the other, with an almost complete 
neglect of the judicial function as a restraint 
upon executive or legislative excesses.”’ 


See Direct Government, Judicial Powers. 


Habeas Corpus. “ Habeas Corpus Jurisdic- 
tion of Federal and State Courts.’”’ By T. B. 
Benson. 20 Virginia Law Register 241 (Aug.). 

A concise exposition of the authorities. 


Highways. “The July number of Case and 
Comment (v. 21, no. 2) contains the following 
articles on this subject: ‘‘Conflict of Jurisdic- 
tion over Highways,” by William F. Elliott; 
“The Law of the Road,’”’ by Burton W. Potter; 
“Frightening Horses on Highways,’”’ by Richard 
Saxe Jones; “Duty of Traveler on Highway 
when Approaching Railroad Crossing,’”’ by Ray 
L. Swift; ‘‘The Lincoln Highway,” by Henry B. 
Joy; and ‘Use of Highways by Heavily Loaded 
Vehicles or Traction Engines,” by Albert H. 
Nash. 

History. ‘“‘The Meaning of Truth in History.” 
(Creighton Lecture.) By the Rt. Hon. Viscount 
Haldane. Journal of the Society of Comparative 
Legislation, N. S. no. 31, p. 289 (July). 

“TI am unable to agree with those who think 
that history must be either exclusively a science 
or exclusively an art. It is a science to the 
extent to which what are commonly known as 
scientific methods are requisite for accuracy and 
proper proportion in the details used in the com- 
position. But the presentation must always be 
largely that of an artist in whose mind it is 
endowed with life and form.” 


Inquisitorial Powers. ‘‘The Inquisitorial 
Power Conferred by the Trade Commission 
Bill, I.” By Carman F. Randolph. 23 Yale 
Law Journal 672 (June). 

“The constitutional argument against inquisi- 
torial power as this is developed in the Bureau 
of Corporations Act and in the Trade Commis- 
sion Bill, does not deny a real need for infor- 
mation or cut off means for its reasonable satis- 
faction. There is enough accessible information 
of the conduct of interstate business, great and 
small, corporate and individual, to facilitate the 
handling of our problem, if it be a co 
selected, stated and, above all, assimilated. 
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Taking this business by and large, what need 
the legislator know that requires a permanent 
inquisition to reveal it? And what knowledge 
shall the public prosecutor properly gain by 
substituting a bureaucratic thumbscrew for the 
judicial proceeding?” 

See Government. 

Jewish Law. See Conflict of Laws. 

Judicial Powers. ‘Some Constitutional 
Limitations on the Judiciary.” By T. L. 
Edelen. 48 American Law Review 570 (July- 
Aug.). 

“T think it may safely be asserted that the 
doctrine of stare decisis is a declaration that 
there exists in the courts at least a shred of law- 
making power, which should not be looked for 
in a representative government, which builds its 
structure upon the absolute separation of the 
three functions of government. In England the 
doctrine of stare decisis presents no solecism, 
while in America the solecism is quite apparent. 
The reason so often given for imputing to judicial 
utterances a law-making effect that the com- 
munity at large depends upon such utterances 
in making their contracts, is arguing in a circle. 
If the community at large would recognize the 
fact that a judicial utterance does not prescribe 
a rule of law, they would by that same token 
cease to impute such authority to judicial utter- 
ances and the supposed injustice would utterly 
vanish. Unless a judicial decision makes law, 
counselors would not hesitate to say so, and the 
public will cease to build their fortunes upon the 
sand and will build them upon the rock of legal 
principle.” 

Judicial Recall. 
stitution.”” By Alton B. Parker. 
Journal 631 (June). 

“Tt is sought to lop off from the only depart- 
ment of government which has shown any dis- 
position to maintain the supremacy of the con- 
stitutions, or is equipped to, its inherent right 
and duty to choose to follow the constitutions 
rather than statutes that are in conflict with 
them. 

“So far as an ordinary mind can discern the 
carping critics do not care whether this power 
goes to the people, to some other governmental 
official or depart ment or commission, or whether 
it vanishes into thin air. Their one thought 
seems to be that since the courts have been 
faithful to their trust the courts must be shorn 
of the opportunity to longer protect the people 
and their constitutions.” 


“The Citizen and the Con- 
23 Yale Law 


Law Books. ‘The Influence of American 
Law on the English Courts.” By Mrs. Agnes 
McNamara Munson. 48 American Law Review 
558 (July—Aug.). 

“In order to confine the test within reasonable 
limits, the writer determined upon a page to 
page examination of the law reports from the 
time of the Judicature Act (1876) to date. About 
11,000 cases were examined for reference both 
to American decisions and American text- 
books. The results were surprisingly small — 
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in this large number of opinions there were 
found but 251 references to American cases 
(counting each case mentioned separately) and 
106 references to American text-books. .. . 

“Taking up some of the more complimentary 
references, perhaps the most flattering is that of 
Sir Francis H. Jeune in The Petrel (1893), 
Prob. 320, 323, when he says of the well-known 
opinion of Shaw, C. J., in Farwell v. Boston & 
W. R. R. Corp. (1842), 4 Metc. (Mass.) 49, that 
it is ‘the most complete exposition of what con- 
stitutes common employment’ and a decision 
‘which, no doubt, materially influenced the 
House of Lords,’ and Sir Gorell Barnes (who 
showed his approval of American law schools by 
sending his son to one) reiterates this opinion 
(Young v. Hoffman Mfg. Co. (1907), 2 K. B. 
646, 653), and makes a rare admission for an 
English judge — that the reasoning of the lead- 
ing English case on the same subject, Priesily v. 
Fowler (1837), 3 M. & W. 1, is ‘not so clear.’ . ., 

“Mr. Justice Holmes of the Supreme Court of 
the United States is the only living judge to 
whom reference was found. His ‘excellent edi- 
tion of Kent’s Commentaries’ is mentioned 
by Lord Coleridge (Bradlaugh v. Newdegate 
(1883), 11 Q. B. D. 1, 6), he is called an eminent 
writer and classed with Maitland by Lord 
Macnaghten (Perry v. Clissold (1907), A. C. 73, 
80), his book on the Common Law is called ‘an 
interesting and excellent work,’ by Gorell 
Barnes, J. (The Ripon City (1897), Prob. 226, 
241), and ‘admirable’ by Collins, M. R. (The 
Winkfield (1901), Prob. 42, 59). Ridley, J., 
quotes at length from one of his decisions while 
on the Massachusetts bench (Rex v. Osborne 
(1905), 1 K. B. 551, 560).” 


See Legal History. 


Legal History. “A Plea for the Study of 
Britton.” By Hon. Hampton L. Carson. 23 
Yale Law Journal 664 (June). 

“The value and importance of Britton’s 
descriptions of the system as promulgated by 
Edward have not been sufficiently attended to 
by students. This we think has been due to 
two causes: First, because there is a widely 
prevalent impression that Britton is but an 
abridgment or digest of Bracton, and Fleta, 
traceable to the high authority of Selden with 
scholars, who in his Dissertatio ad Fletam de- 
scribed Britton as a royal abridgment of Brac- 
ton increased by the addition of some subsequent 
statutes. The second cause is because Pollock 
and Maitland give but three meagre references 
to the book, while separate and elaborate chap- 
ters are given to Glanville and Bracton. This, 
we take it, is not because these learned scholars 
—one of them truly profound — were uncon- 
scious of the value of Britton’s book, but because 
it did not come within the scope of their work, 
which was definitely limited to an examination of 
the law and its gradual formation prior to the 
days of Edward I. These circumstances have 
operated to the disadvantage of Britton. . . . 

“On the whole, the great value of Britton to 
the student of legal history is that he is an 
author who lived in the midst of the acts that 
he described, and these acts concern the most 
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important formative period of the English law; 
an author who was a trained lawyer, familiar 
with technicalities, and not simply an annalist 
or historian. It is an original work dropped by 
the side of an original spring.” 


“ A Half Told Tale of Seven Hundred Years 
Ago.” By Justice William Renwick Riddell. 
5 Journal of Criminal Law and Criminology 193 
(July). 

Justice Riddell tells the story of the proceed- 


ings in an interesting criminal case of the reign 
of Henry III. ‘This story, which gives a vivid 


impression of the condition of matters in Eng- 
land seven centuries ago, is to be found in a 
publication of the Selden Society, ‘Select Pleas 
of the Crown,’ vol. 1, edited by the late F. W. 
Maitland; and the volume contains dozens of 
cases quite as interesting and many more 
extraordinary. And yet they tell us ‘law is 
dry.’ ” 


“Legal Traditions.’’ By Edward J. White. 
48 American Law Review 530 (July—Aug.). 

A bar association address made up of a mis- 
cellany. of historical matter relating to the 
development of legal systems and traditions. 


See Bar, Marriage and Divorce. 


Literature. ‘‘What was Iago’s Crime in 
Italy?’’ By Julius Hirschfeld, LL.D. Journal of 
Comparative Legislation, N. S. no. 31, p. 411 
(July). . 

“One is bound to think that Shakspere [in 
‘Othello’] bad no legal assistance as regards 
details and terminology. This, however, would 
not exclude the assumption that he might have 
had general advice from a lawyer as to the ulti- 
mate development of the play.” 

The August number of Case and Comment 
(v. 21, no. 3) contains these articles on ‘‘The 
Law and Literature’: “Law and Lawyers in 
Shakspere,”” by Hon. John H. Light; ‘Walt 
Whitman and Government,’’ by Thomas B. 
Harned; “Omar Khayyam,” by Eben Francis 
Thompson; “Oliver Goldsmith's Relation to the 
Law,” by Alvin Waggoner; “Scott and the 
Lawyer,” by Kenneth G. Silliman; and “Legal 
Experiences of Great Authors,” by John D. 
Chamberlain. 

See Copyright. 


Marriage and Divorce. ‘The English 
Divorce Reports from an American Standpoint.”’ 
By J. Arthur Barratt. 48 American Law Review 
493 (July-Aug.). 

“The most obvious criticism is that the 
Majority Report is characterized by its calm, 
judicial tone and temper, while there is a marked 
absence of the same in the Minority Report. 
The one attempts to deal with the vitally im- 
portant questions at stake from the point of view 
of the best interests of the State, while the other, 
though assuming to act from the same motives 
and with the same object, approaches the solu- 
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tion of these questions almost entirely from the 
Church or ecclesiastical point of view. The 
former refers to an overwhelming mass of evi- 
dence in support of its claim that there are cer- 
tain grave abuses urgently in need of reform, as 
proven by the statements of witnesses of the 
widest experience from almost every walk in life. 
The latter denies the existence of most of these 
abuses and of any need for reform, or ‘demand’ 
for reform, supporting their conclusions partly 
by the answers to stereotyped printed ques- 
tions circulated amongst the members of the 
Mothers’ Union, a Church society, more than 
two-thirds of whom express no opinion at all; 
and further relying upon the opinions expressed 
by the Church England Men’s Society, of 
whom but 15,000 out of a membership of 
100,000 expressed any opinion at all.” 


“The Registration of Marriage underMedizeval 
Roman Law.” By J. E. G. de Montmorency. 
Journal of the Society of Comparative Legislation, 
N. S. no. 31, p. 390 (July). 

“Various modern movements are in reality 
unconscious efforts once again to give formal 
status to matrimonium non-justum. The system 
of registration that became general in the 
fifteenth century was an effort of society to give 
an exclusive position to matrimonium justum. 
But not even to-day has this effort becofme suc- 
cessful, and the unregistered marriage in various 
parts of Europe and the United Kingdom has 
sufficient recognition to make us realize that 
the problem which faced the prehistoric Roman 
still faces us.” 


“The Japanese Law of Marriage.” By J. E. 
de Becker. Journal of the Society of Comparative 
Legislation, N. S. no. 31, p. 337 (July). 

A detailed statement of the law. 


Monopolies. ‘A Conservative Department 
of Justice, II, III.’’ North American Review, 
v. 200, pp. 109, 280 (July, Aug.). 

A résumé of the disposition which a number 
of important recent controversies arising under 
federal anti-trust law have received at the hands 
of the Department. 

Monroe Doctrine. ‘Lord Haldane and the 
Monroe Doctrine.”” By Hannis Taylor. 2 
Georgetown Law Journal 1 (June). 

“The marvel to students of the American 
Constitution is that the upbuilding of the 
primacy of the United States in the New World 
has been worked out by the pens of Presidents 
and Secretaries of State; it is purely a creation 
of the executive power.” 

Municipal Corporations. See Torts. 


Natural Law. “Inherent Property Rights, 
Devise and Descent.’? By Edward Nichols. 20 
Virginia Law Register 91, 179 (June, July). 

Championing the doctrine in the form derived 
from the natural law tradition of the eighteenth 
century, that the rights of private property and 
testamentary disposal are inalienable and cannot 
be taken away or abridged by the State. 
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Naturalization. ‘“Natural-Born British Sub- 
jects at Common Law.” By F. B. Edwards, 
Journal of the Society of Comparative Legislation, 
N. S. no. 31, p. 314 (July). 

An exposition of the conditions under which 
British nationality is acquired at birth by vari- 
ous groups of persons. 


“Naturalization in the British Dominions, 
with Special Reference to the British Nation- 
ality and Status of Aliens Bills, 1914." By 
E. B. Sargant. Journal of the Society of Com- 
parative Legislation, N. S. no. 31, p. 327 (July). 

“To the mind of the present writer it is not so 
much what this particular legislation will have 
done to bring nearer a uniform status of British 
subjects, but the difficulty experienced in com- 
ing to any agreement for common legislation on 
so important a matter, which will more than 
ever turn the thoughts of British statesmen 
throughout our Empire to the need for an 
Imperial Parliament constituted on such a 
representative basis as will enable it to hold in 
reality, and not in doubtful fashion or may 
legally, a dominant position among Britis 
legislatures.” 


Negotiable Instruments. ‘Crossed Cheques 
in Foreign Law."”” By W. J. Barnard Byles. 
Journal of the Society of Comparative Legislation, 
N. S. no. 31, p. 381 (July). 

“The practice of crossing cheques is notori- 
ously of British origin. The American Nego- 
tiable Instruments Law contains no reference 
whatsoever to the subject, and it is believed 
that, to all intents and purposes, the practice is 
unknown in the United States.”” Except in two 
countries outside the British Empire, the intro- 
duction of the practice of crossing cheques to 
limit their negotiability “has been of so meagre 
and tentative a character as scarcely to justify 
the assertion that in those countries the prin- 
ciple of the crossed cheque has really n 
assimilated.” : 


Penology. ‘‘Development of the Systems of 
Control of Convict Labor in the United States.” 
By E. T. Hiller. 5 Journal of Criminal Law and 


Criminology 241 (July). 


“Two forces have been active in shaping not 
alone the motive of imposing compulsory labor, 
but the form of its imposition and control as 
well. One is humanitarian and expresses itself 
in the effort to reform the social offender. The 
other is the reflex of utilitarianism and of mate- 
rial necessity, and expresses itself in the desire 
to make the labor of the prisoner as remunera- 
tive as possible and ignores the claims of ‘human- 
ity.’ Neither one of these forces alone explains 
the development of the methods of controlling 
compulsory labor; for although the activities 
in securing the material necessities determine 
the form of institutions, and in a measure ideals, 
there is ‘certainly something more in history 
than a blind surge. Men act together because 
they see together and believe together. An 
inspiring ideal as well as the next meal makes 


history.’ The stages in the development of the 
methods of controlling convict labor are sympto- 
matic of the complex of these forces. ... T 
demand for freedom from the competition with 
convict labor has developed along with the 
growth of the factory system and the expansion 
of the market. The result of this industrial change 
was to bring the free labor of one community 
into competition with free labor of another com- 
munity; and this together with the conflict 
between the worker in his endeavor to improve 
his condition through higher wages, and the 
consumer in his endeavor to purchase in the 
cheapest market, reacted detrimentally upon the 
standard of life of the worker. The effort of 
labor unions to regulate this conflict and to 
eliminate all low plane competition, and of 
reformers to establish social justice, gave rise, 
so far as convict labor is concerned, to a new 
form of imposing compulsory labor; namely, 
that of state control and state use. This new 
system is not an isolated phenomenon, but is 
the culmination of a development through pro- 
ceding stages in the plan of imposing and con- 
trolling such labor. Each of these stages of 
development is characterized by a dominant 
method of controlling compulsory labor and con- 
ducting the prison industry. These methods 
respond to the manner of the employment of 
free labor and the operation of free industry 
and to the motives which penal labor is meant 
to serve; and in consequence there appears an 
historic sequence in the system of controlling 
labor either as a punishment for crime or as a 
means for the reformation of the criminal.’’ 


See Criminology. 
Perpetuities. See Real Property. 


Price Regulation. See Inquisitorial Powers. 


Real Property. ‘‘The Content of Covenants 
in Leases.”” By Professor Harry A. Bigelow, Uni- 
versity of Chicago. 30 Law Quarterly Review 
319 (July), 12 Michigan Law Review 639 (June). 

“In determining what covenants in a lease 
will run so as to be enforceable by or against the 
assignee of the lessee or lessor, the formula 
that has been consecrated to this problem is 
that the covenant ‘must affect the nature, 
quality, or value of the thing demised or the 
mode of occupying it.’ ... The purpose of 
this article is to examine the various covenants 
that have been held to be embraced within .. . 
[this and other] generalizations and to show that 
these covenants are in reality of three different 
species, each having its own legal characteristics.” 


“Double Possibilities.” By Charles Sweet. 30 
Law Quarterly Review 353 (July). 

“If we examine the authorities it will be found 
that even in the case of land there is no general 
rule against double possibilities. What we do 
find is that in early days the common law 
judges set their faces against complicated limi- 
tations of interests in land, and refused to give 
effect to them in certain cases, on the ground 
that they involved remote or double possibilities. 
Some of these cases, as Preston pointed out 
(Abstracts i, p. 128), ‘may be easily accounted 
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for on principles of law, without resorting to the 
quaint and unintelligible terms of a possibility 
on a possibility.’ ”” 

See Contracts, Fixtures. 


Res Judicata. 


Respondeat Superior. ‘Inconsistent Ver- 
dict in an Action Against a Master and his 
Servant, or a Corporation and its Agent.” By 
N.C. Collier. 79 Central Law Journal 4 (July 3). 


“It may be conceded . . . that it is incon- 
sistent for a jury to find a verdict for a servant 
or an agent, upon whose fault only an action may 
lie against the master or principal, and then 
find against the latter. But whether a mere in- 
consistency of this sort makes the case stand 
like a prior adjudication in favor of the servant 
or agent seems a different question. In the 
first place, a plaintiff has the right to join the 
two in one suit, except where the common law 
practice distinguishes actions in case and actions 
for trespass. In the second place, there is no 
estoppe! by anything that plaintiff does, for the 
verdicts are rendered contemporaneously, and 
estoppel by judgment protects another in the 
future. It may be true that eo instanti its being 
rendered the protection begins, but also it ma 
be urged that eo instanti another verdict with 
judgment thereon attaches.” 


See Respondeat Superior. 


See Marriage and Divorce. 


“The Modern View of 
30 Law 


Roman Law. 


Self-Crimination. 
Confessions.” By Ernest E. Williams. 
Quarterly Review 292 (July). 

“In spite of the aversion with which some 
judges regard all confessions, they are, as a 
tule, the strongest evidence of guilt which can 
be obtained —and it is the business of the 
criminal jurisdiction to detect crime, and for 
that purpose to obtain the best evidence it can. 
Confessions, then, cannot be excluded; ought 
they not rather to be encouraged? Is not the 
tule to apply to this kind of evidence the same 
which is applied to all other kinds of evidence 
—try to obtain it, but do not use means which 
revolt the moral sense; and take every care to 
ensure its genuineness and accuracy?” 


Stare Decisis. See Judicial Powers. 

Taxation. ‘Evasion of the Land Values 
Duties, 11.” By W. J. Leofric Ambrose. 30 Law 
Quarterly Review 350 (July). 

Another method of evading the tax besides 
that proposed in the preceding paper (30 Law 


Quarterly Review 179, 26 Green Bag 292) is here 
considered. 


Technicalities. See Criminal Law. 

Testacy. See Natural Law. 

Torts. ‘‘Misfeasance and Non-Feasance in 
the Liability of Public Authorities, I.” By 
Professor W. Harrison Moore. 30 Law Quarterly 
Review 276 (July). 


“It is proposed to consider the significance of 
the distinction between misfeasance and non- 
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feasance in the case of public services of public 
authorities. What is the general rule — that 
every public duty presumably gives rise to a 

rivate action in favor of a person injured by 
its breach, subject to certain specific exceptions 
in the case of breach by non-feasance? What 
are the exceptions; is the exception in fact 
limited to one case—the non-repair of the 
highway? Or, instead of specific exceptions, is 
there a general rule which will place the non- 
feasance of public authorities outside the law 
of torts?” 


See Respondeat Superior. 


Trade-Marks. “The Expensive Futility of 
the United States Trade-Mark Statute.” By 
Edward S. Rogers. 12 Michigan Law Review 
660 (June). 


“The present trade-mark act is, in my judg- 
ment, wrong in principle. As long as the com- 
mon law prevails in this country the right to a 
trade-mark can depend only upon priority of 
adoption followed by open, notorious and con- 
tinuous use. The important inquiry to be 
made when the adoption of a new mark is under 
consideration is, is the mark in use? Has some 
one else a prior right to it? There is no way at 
present of answering this question. There is no 
place where a search can be made that will dis- 
close even any substantial part of the trade- 
marks in use.... There should be some 
Government department or bureau where this 
information could be obtained. This should 
be the purpose of a registration statute. Our 
present law in this respect is a failure. It 
should be repealed and in its place there should 
be enacted a statute creating a trade-mark 
bureau, preferably in the Department of Com- 
merce.” 


Workmen’s Compensation. ‘Meaning of 
the Phrase ‘Arising out of and in the Course of 
his Employment’ in American Workmen’s 
Compensation Acts.” By Beverly H. Coiner. 
79 Central Law Journal 94 (Aug. 7). 


From an examination of the leading American 
cases in point, though they represent only three 
jurisdictions, the writer finds that our courts 
exhibit an inclination to follow the English deci- 
sions, and considers that “there is little doubt 
that the rule is well enough established to be 
denominated good American law.” 


“Meaning of ‘Course of Employment’ as 
Used in the Workmen’s Compensation Laws: 
A Question of Construction.” By C. P. Berry. 
79 Central Law Journal 40 (July 17). 


“What protection has the employer against 
all sorts of unreasonable and outrageous con- 
duct on the part of his workmen whereby they 
are injured? The office of the phrase ‘serious 
and wilful misconduct’ is to protect the employer 
against such acts of the workmen. This phrase 
contemplates conduct of this nature in the 
course of the employment.” 


See Respondeat Superior. 
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GREAT BRITAIN’S SHARE IN 
BRINGING ON WAR 


N ALL the comment inspired by the 
European war we have seen no 

reference to the notorious Shuster inci- 
dent which occurred not long since in 
Persia. At this moment there seems to 
be a general disposition to ignore the 
more repulsive phases of Great Britain’s 
partnership with the Russian autocracy 
in the affairs of the Near and Middle 
East. 

Great Britain and Russia, though 
they have no real love for each other and 
few interests in common, have found it 
expedient for years to steer a safe course 
far out from the shoals on which their 
pacific policy might come to grief. The 
questions of Constantinople and the 
Dardanelles, so delicate that colliding 
interests might easily lead to a fateful 
dispute, have been skillfully shelved, 
though with the events of recent years 
they have steadily been growing more 
acute. Anglo-Russian co-operation has 
been directed more and more toward 
Persia and India, where their interests 
touch without overlapping, rather than 
toward that ancient bone of contention, 
the future of European Turkey. It is 
not so much that the present generation 
of statesmen in England is to blame for 
pursuing a policy of short-sighted expe- 
diency, as that it is forced to pay the 
penalty for the blunders of the British 
statesmanship of an earlier day. Great 
Britain is not so much to be blamed as to 


be pitied. An excessive eagerness, dur- 
ing the third quarter of the nineteenth 
century, not to offend Turkey, stultified 
her foreign policy, so far as the protec- 
tion of the Christian subjects of the Sul- 
tan was concerned, incited Russia to 
wage the Russo-Turkish war of 1877-8 
without her support, and prevented the 
Concert of Europe, from which Russia 
was virtually alienated, from becoming 
anything more than a fiction. A great 
gulf opened through the middle of 
Europe which could have been bridged 
by the frank co-operation of Great Brit- 
ain and Russia, acting at a time when 
the support of other Great Powers might 
have been obtained. The Treaty of 
Berlin, though in some sense a personal 
triumph for Disraeli, Salisbury, and 
Bismarck, sacrificed the interests of the 
European Concert to those of a Euro- 
pean coterie. The barrier erected 
across the Balkan peninsula by the 
Treaty of Berlin to check Russian aspira- 
tions could not, in the very nature of 
the case, prove impenetrable. The 
chasm between the east and west of 
Europe widened, and the Russian peril 
was one of the chief reasons for the 
formation of the Triple Allience, which 
might never have come about if British 
leadership had striven for an effective 
Concert of Europe. 

The international politics of Europe 
thenceforth assume an_ unfortunately 
partisan character. Justice is now to be 
defined in ierms of group interests, rather 
than of the collective interest of Europe, 
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so justice becomes a question of force, a 
Machtfrage. Power, instead of being pre- 
served in its unity by the Concert of 
Europe, is henceforth to be subdivided, on 
tne principle of an equilibrium, which 
really means a competition, of forces. 
The Triple Entente, an ill-assorted coali- 
tion, prompted only by the motive of 
common suspicions and fears, is formed 
to combat the Triple Alliance. Inter- 
national issues in consequence come to 
be approached in a mood of intense 
pertisanship. The national mind of 
the six Powers becomes so actively par- 
tisan that discussion of any problem on 
a broadly cosmopolitan basis becomes 
almost impossible. The honesty and 
uprightness of the present Foreign 
Ministry of Great Britain are beyond 
question, and as soon as Russia and 
France were at war it clearly had no 
alternative but to join them. But it 
is nevertheless true that if British states- 
manship had been animated by a purer 
spirit cf impartiality, pressure might 
have been exerted on Russia and on 
France, which would have proposed a 
practicable basis upon which a pacific 
settlement of the dispute might at least 
have been attempted by a diplomatic 
conference. 

A highly significant fact, to which 
adequate emphasis has thus far not been 
given, is that of the failure of Great 
Britain, as.shown by the White Paper 
correspondence, to make at any stage 
of the negotiations either a request of 
Russia for a frank statement of its case, 
or a suggestion that Russia retreat from 
its uncompromising attitude. The 
correctness of that attitude is taken for 
granted. If Russia chooses to regard 
the Austrian demands on Servia as 
intolerable, Great Britain will offer no 
criticism — such is the attitude consis- 
tently maintained by the Foreign 
Office. Writing under date of July 24 


to the British Ambassador at Vienna, 
Sir Edward Grey says: 


I had never before seen one State address 
to another independent State a document of 
so formidable a character. Demand no. 5 
would be hardly consistent with the maintenance 
of Servia’s independent sovereignty if it were 
to mean, as it seemed that it might, that Austria- 
Hungary was to be invested with a right to 
appoint officials who would have authority 
within the frontiers of Servia. 

I added [to the Austrian Ambassador to Great 
Britain] that I felt great apprehension, and that 
I should concern myself with the matter simply 
and solely from the point of view of the peace 
of Europe. The merits of the dispute between 
Austria and Servia were not the concern of his 
Majesty’s Government, and such comments 
as I had made above were not made in order 
to discuss those merits. 


The Foreign Minister is thus privately 
disposed to regard the demands of 
Austria as an unwarrantable inter- 
ference with the sovereignty of an inde- 
pendent State, but this was not the off- 
cial view of the British Government, 
which could have no concern for the 
merits of the Austro-Servian dispute. 

Writing to the British Ambassador 
at Paris on the same date, Sir Edward 
Grey gave even stronger assurance that 
the attitude of the British Government 
would be governed less by the merits of 
the question than by the attitude of 
Russia: 


I would say to the [German] Ambassador 
{at London] that, of course, if the presentation 
of this ultimatum to Servia did not lead to 
trouble between Austria and Russia, we need 
not concern ourselves about it; but if Russia 
took the view of the Austrian ultimatum which 
it seemed to me that any Power interested in 
Servia would take, I should be quite powerless, 
in face of the terms of the ultimatum, to exercise 
any moderating influence. 


It is clear, throughout this corres- 
pondence, that Sir Edward Grey con- 
siders the demands on Servia im- 
proper; if there had been the slightest 
doubt on this point in his mind the 
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Foreign Secretary would have been 
substituting a judgment of expediency 
for one of right, and the course pursued 
would have been indefensible. The 
Foreign Secretary is not to be accused 
of not acting in good faith, or of not 
doing, in a high-minded spirit, all that 
he could have done to avert the war. 
One cannot fail to admire the great 
soberness, energy, and tact with which 
he faced a grave crisis in the affairs of 
his country. But the assumption, made 
by the mind of the Foreign Secretary, 
that there could be only one side to the 
question, and that the Austrian ulti- 
matum was plainly wrongful, was a 
dangerously cock-sure assumption for 
the British Government to make in 
facing a problem of so many complica- 
tions, on which there was known to be 
at the time a wide difference of opinion 
in Europe; and plainly it was partisan- 
ship which held sway over the mind 
of the Foreign Secretary and dictated 
the course of the British Government — 
in this case, a partisanship of the Triple 
Entente, a partisanship based on par- 
ticular doctrines of international law 
which Austria and Germany might hold 
unsound or inapplicable, a partisanship 
growing, it might be, from lack of full 
information regarding a situation to the 
facts of which Germany and Austria 
had access. 

It is true that during the diplomatic 
negotiations preceding Austria-Hun- 
gary’s declaration of war upon Servia, 
the British Foreign Office made noble 
efforts to prevent Austria from using 
armed force, while pressure was to be 
exerted by diplomatic representatives 
of France, Germany, Italy, and Great 
Britain to bring about some harmo- 
nious agreement between Austria and 
Russia. During this stage of the nego- 
tiations Sir Edward Grey took pains 
not to commit his Government to any 
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particular settlement of the controversy, 
treating the issue as primarily one 
between Russia and Austria, to be 
settled by agreement between the two 
chief Powers concerned. But after Aus- 
tria had declared war the attitude of the 
British Foreign Office became less im- 
partial. It is clear that the British 
Government was then to exert its 
influence with Austria, not with Russia, 
to prevent a general European war. In 
his telegram of July 29 to Sir Edward 
Goschen, Sir Edward Grey expressed 
the desire that the German Imperial 
Chancellor ‘“‘induce Austria to satisfy 
Russia.”’ In his telegram to the British 
Ambassador at Rome, on the same date, 
Sir Edward Grey urged that the “Italian 
Minister for Foreign Affairs must . .. 
speak at Berlin and Vienna,” not at 
St.Petersburg. Naturally Austria should 
have been the first to be approached, 
as she had already embarked upon 
military operations, yet at this time the 
British Foreign Office had learned that 
Russia was mobilizing, and made no 
attempt to mollify Russia’s attitude. 
The British Government could properly, 
at the same time, have urged Austria 
to suspend the military operations al- 
ready begun, pending the result of a 
mediation conference, and Russia to 
make no hostile move if Austria could 
be induced to act on this advice. In- 
stead, to quote Sir Edward Grey's 
conversation with the German Ambassa- 
dor at London, as reported in his com- 
munication to Sir Edward Goschen, 
July 29: 


As to mediation between Austria and Russia, 
I said it could not take the form simply of urging 
Russia to stand on one side while Austria had 
a free hand to go to any length she pleased. 
That would not be mediation, it would simply 
be putting pressure upon Russia in the interest 
of Austria. ... It was not a question of 
humiliating Austria, it was a question of how 
far Austria meant to push the humiliation of 
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others. There must, of course, be some humilia- 
tion of Servia, but Austria might press things 
so far as to involve the humiliation of Russia. 


It is here assumed that there might be 
a “humiliation” in Russia’s standing 
aside while Austria proceeded with war 
against Servia; but there would have 
been no humiliation in Russia’s accept- 
ing the principle of mediation instead 
of herself deciding upon war. Instead 
of working impartially both at St. 
Petersburg and at Vienna for the 
adoption of the still not wholly im- 
practicable mediation project, Sir 
Edward Grey made pacific recommen- 
dations only at Vienna and Berlin, 
and followed them on July 30th with a 
warning of unmistakeable import: “I 
have warned Prince Lichnowsky that 
Germany must not count upon our 
standing aside in all circumstances.” 

On July 30th the British Foreign 
Secretary did express the desire that 
Russia ‘consent to discussion and sus- 
pension of further military preparations 
provided that other Powers did the 
same,’ but this suggestion was coupled 
with an intimation to Russia that Servia 
might be made to satisfy Austria in 
such a manner as would not involve 
“impairing Servian sovereign rights or 
independence’’ —a reservation leaving 
only the narrowest possible basis for 
negotiation if indeed any at all. 

The suggestion thus made was im- 
mediately accepted by M. Sazonoff, and 
the British Foreign Office adopted the 
following formula, which amounted to 
a definite acceptance on the part of 
Great Britain of the Russian position, 
and which locked the door on peace: 


If Austria consents to stay the march of her 
troops on Servian territory, and if, recognizing 
that the Austro-Servian conflict has assumed 
the character of a question of European interest, 
she admits that the Great Powers may examine 
the satisfaction which Servia can accord to the 
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Austro-Hungarian Government without injury 
to her sovereign rights as a State and to her 
independence, Russia undertakes to preserve 
her waiting attitude. 


A mediation conference could have 
been trusted to give proper consideration 
to the interest of Servia as an indepen- 
dent State. But Russia’s uncompromis- 
ing attitude, accepted unhesitatingly 
by Great Britain, must needs prescribe 
the result of the conference before it 
met! This meant, of course, the wreck 
of the mediation project, for Austria 
could not be expected to become a 
party to such a one-sided bargain, prac- 
tically tantamount to a refusal of Russia 
to mediate. _ 

We have attempted to review the 
correspondence in the White Book fairly 
and without prejudice. We find nothing 
in it discreditable to the honor of British 
diplomacy, but the conclusion is irre- 
sistible that a more open-minded solu- 
tion of the awful problem was at least 
available, and that if the British Foreign 
Office, adhering more closely to the non- 
committal and liberal attitude indicated 
at the opening of the negotiations, before 
war between Austria and Servia broke 
out, had exerted its influence at St. 
Petersburg to secure a mediation un- 
hampered by any disputatious provisos, 
Great Britian would now stand in a 
somewhat different position, in that 
she would be able to shift a larger share 
of the responsibility for the present war 
to the shoulders of Germany, Austria, 
and Russia. She would probably still 
be at war, as Russia would probably 
have been implacable, and as Austria 
would probably have been equally sus- 
picious of Russian designs, but she 
would be less chargeable with having 
embraced the cause of the Triple Entente 
in a spirit of intolerant partisanship. 

Of course there were other factors 
in the provocation which drove Great 
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Britain to throw herself into the war; 
there was the violation of the neutrality 
of Belgium, and there was the obligation 
to France. It is none the less true that 
the breach between Russia and Austria 
growing out of the Servian question 
was the chief cause of the war, and that 
the Triple Entente, despite expecta- 
tion, was so firm a coalition that from 
the moment an amicable settlement 
between Austria and Russia became 
impracticable a general European war 
was unavoidable. 

Partisanship and moderation are 
rarely combined, and Great Britain 
has so long played the role of a partisan 
in international politics that it is ques- 
tionable whether she can repossess herself 
of the intellectual moderation which she 
has lost in the excitement of warfare 
and of which she is now in sore need. 
She must fulfill her duty to her allies, 
but it also rests more with her than with 
any other of the fighting Powers to end 
this war, without violating this duty, 
before Europe becomes one vast charnel- 
house. If the fate of the war appears 
to be going against the allies, England’s 
counsels can do much to shield them 
from the incalculably greater losses that 
might result from a needlessly pro- 
tracted struggle; she can propose terms 
of settlement to France and Russia 
which will not be utterly ruinous. If, 
on the other hand, fate favors the allies, 
she can do her utmost to restrain them 
from exhausting the economic resources 
of the whole world in a mad thirst for 
complete destruction of their enemies. 
The sooner England awakes to the 
unspeakable ruin of a long drawnout 
war the better she will be able to 
restore herself to that steadiness of 
mind which has long been regarded as 
a distinctly English virtue, and to that 
fitness for leadership which may enable 
her to exert a dominant influence in a 


rehabilitate Concert of Europe that 
may yet rise from the ruins of the two- 
party system of Balance of Power. But 
without largeness of view, and without 
the moderation which forbids foreign 
politics to be hemmed in by the narrow 
horizon of partisan or group interests, 
Great Britian will forfeit her leadership 
of any Concert of Europe which may 
hereafter be established, if indeed par- 
tisanship has not already been carried 
to such lengths everywhere as to make 
the very notion of a united Europe 
chimerical. 


JUDGE LOBINGIER’S PROMOTION 


EWS from China arrives so slowly 
that although Judge Lobingier 
has for several months presided over 
the United States Court in Shanghai, 
Americans have hardly brought them- 
selves to realize that he is no longer at 
Manila. His transfer to the more im- 
portant post, however, established by 
the statute of 1906 providing for a 
United States Court in China,! was an 
event of decided interest. 

In the past our judges have won their 
laurels at home, almost wholly in the 
field of the internal law of the United 
States, but a new field is now opening in 
view of the recent development of the 
United States as a world Power, and the 
work of our national courts beyond 
the seas is so rapidly growing in impor- 
tance as to offer this new opportunity 
to eminent judicial talent. A mind so 
well stored as Judge Lobingier’s cannot 
fail to make profitable use of its contact 
with the problems of administering 
American law in the Far East. The 
Government was wise in sending to 





1 Ch. 3934, 34 Stat. at L. 815, 1909 Fed. Supp. 
F. S. A. 294. See ‘‘American Courts in the Orient,” 
47 American Law Review 21 (May-June, 1913), 25 
Green Bag 343. 
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Shanghai a jurist of high scholarly 
attainments instead of a magistrate fit 
only for routine duties. 

As far back as 1904, when Judge 
Lobingier accepted the Philippine judge- 
ship, he had attained considerable dis- 
tinction as a well-rounded legist and 
practitioner at the bar of his home state, 
Nebraska. During the ten years spent 
at Manila his reputation was augmented 
not only by his able services to the 
Government of the Philippines but by 
further valuable contributions to legal 
literature. He is still comparatively 
young and his promotion to the Shanghai 
post insures him a position of high honor 
in our American judiciary. 


SHORT ARTICLES OF PARTNER- 
SHIP 


RANK S. WOOD, Esgq., of Batavia, 
N. Y., president of the Genessee 
County Bar Association, sends the Green 
Bag what he considers to be the shortest 
articles of co-partnership ever prepared. 
They are the work of his nephew, Sam- 
uel Wood, aged eight years, who with 
his play-mate Miner Sennate of the 
same age formed this co-partnership 
for the purpose of giving an entertain- 
ment in their ‘‘Magic Theatre’ with 
paid admissions of one cent each. The 
articles follow: 


MINER SENNATE 


AND 
SAMUEL WOOD 
HAVE SWORN 

TO BE 
PARTNERS 


(Signed) SAMUEL WOOD 
MINER SENNATE 
Mr. Wood is doubtless in tune with 
the authorities when he observes that 
“these articles are binding upon the 
parties, in view of the general under- 
standing that co-partners contribute 
equally to the capital stock and share 
equally in the gains and losses.” 
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THE BIBLE QUOTED IN COURT 


OMETIMES lawyers use a quota- 
tion from the Bible with good effect, 
as in the case of a Georgia lawyer whose 
client seemed certain of conviction. 
Evidence for the defense not being 
obtainable the lawyer had to trust to 
his eloquence, and he closed his argument 
with a Scriptural quotation. To the 
amazement of all, the jury returned a 
verdict of ‘Not guilty,” without leav- 
ing their seats. After court adjourned, 
the lawyer approached the foreman. 
“I am curious to know,” he said, 
“just on what point of law you baséd 
your verdict?” 

“It warn’t no law point, Colonel,” 
replied the foreman, ‘‘but we couldn’t 
jest git over the Scripture.” 

Judge Cloud, of North Carolina, in 
sentencing a prisoner to death, solemnly 
adjured him to look to the Supreme 
Being for support, for “He has said 
‘Come unto me, you who are heavily 
laden and — TI will do the best I can for 
you’ ’’—here, seeing the Bar was atten- 
tive, he covered his retreat by adding 
“or words to that effect, for the Court is 
not accurate on Scripture.” 

When Judge Martin, of Missouri, was 
a member of the Supreme Court Com- 
mission, there was assigned to him a 
case involving an odd point. Two 
traders had engaged in a transaction 
involving the sale of some stock. They 
had agreed to have the stock weighed on 
a certain pair of scales. These scales 
were afterward found to be inaccurate 
and the trader buying the stock wanted 
the sale set aside because of this inac- 
curacy. The counsel for the other side 
held that as no fraud was proven or 
charged, the sale should not be set aside 
simply because the scales, which both 
parties had agreed to abide by, were 
incorrect. The case came before the 
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Supreme Court of Missouri and was 
referred to the Commission. Judge 
Martin wrote an opinion in which he 
held that the sale was not good because 
of the inaccuracy of the scales, no 
matter what agreement had been entered 
into between the parties. He read his 
opinion to the Court, and it was en- 
dorsed, but he added later: 

“T have not been able to find a single 
authority in support of my position. 
The attorneys cited none in their briefs, 
and the books that I have examined 
give none.” 

Judge Sherwood answered quickly: — 

“I have an authority exactly to the 
point.” 

“I wish you would give it to me,” 
replied Judge Martin. Judge Sher- 
wood went to his room, took from the 
table his Bible and brought it to the 
consulting room. 

“Here it is,’’ said he, “‘the 23d verse 
of the 20th chapter of Proverbs — 
‘Divers weights are an abomination 
unto the Lord; and a false balance is 
not good.’ ” 

“That is just the thing,’’ returned 
Judge Martin, “TI will put it in my opin- 
ion.” 

And he did. 

JOHN DE MORGAN. 


THREE STRIKES AND OUT 
HERE was a case ended in the 
Second Judicial Circuit Court of 
Missouri recently because of a fatal array 
of nines. W.H. Bingham, field manager 
for a Chicago publishing house, sued 
C. C. Calvert of Tiger Fork township 
for $15, the price of a county history 
which should be ‘a monument to his 
children and their children,’”’ the agent 
said. 
The case first went to trial in the 
summer of 1912 before a justice of 
Tiger Fork township. It was a hot 
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day and court was held in the woods 
near town. The justice sat upon a log, 
while jury, lawyers, and witnesses were 
grouped about him. 

The cross-examination of Mr. Bing- 
ham was very short. 

“Where do you live?” he was asked 
by defendant’s attorney. 

“Chicago,”’ replied Mr. Bingham. 

The defendant said he hadn’t ordered 
any work that should be a “‘monument 
to his children.” 

Defendant’s lawyer turned to the 
legal representatives of the plaintiff. 

“It will be admitted the defendant is 
a farmer, and that he lives in Tiger Fork 
township, Shelby County, Missouri?” 

“Oh, yes,” replied plaintiff’s lawyer 
indifferently. 

Nine of the jury found for the defen- 
dant. Under the three-fourths rule in 
Missouri that was a verdict. 

The plaintiff promptly appealed to 
the Circuit Court, and when the trial 
came on he traveled several hundred 
miles to attend. 

“Where do you live?” the defendant’s 
lawyer asked him. 

“Chicago.” 

“It will be admitted, I suppose,” 
said defendant’s lawyer, pleasantly, 
“that the defendant is a farmer and 
resides in Tiger Fork township?” 

“No,” replied the lawyer for the 
plaintiff, who had become wary, “you 
will have to prove it.” 

The defendant proved it. 

Nine of the jury found for the de- 
fendant. The Circuit Court set the 
verdict aside, and the other day the 
case came on for trial the third time. 
The costs were now about $130. 

Mr. Bingham was again compelled 
to say he lived in Chicago, and defen- 
dant proved he was a_ hard-working 
farmer of Tiger Fork township. Nine 
of the jury made a verdict for the 
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defendant, having reached that result 
about midnight. The Judge turned to 
Mr. Bingham. 

“If you would like to file any motions,’ 
he said, “be in court in the morning.” 

‘‘At what hour, your Honor?” 

“Well, say nine o’clock.”’ 

“I guess I won’t file any more mo- 
tions,” replied Mr. Bingham. “Another 
nine might result in my getting sent 
to jail.” EDGAR WHITE. 


MR.SPOONER AND THE SUPREME 
COURT 

R. JOHN C. SPOONER, for many 

years accounted one of the best 
lawyers in the Senate, was one day, 
some time after his retirement from that 
body and entrance upon the practice 
of law in New York, approached by a 
member of the bar of that city, a man 
of most patronizing manner. 

“‘T see, Spooner,” said he, very loftily, 
“that the Supreme Court has overruled 
you in the case of Smithv. Jones. But,” 
he added, “‘you, Spooner, need feel no 
concern about your reputation.” 

Mr. Spooner chuckled. ‘Quite so,” 
he agreed, “I am only concerned for 
the reputation of the Supreme Court.” 


HIS MONEY’S WORTH 


BRIGHT but frightened negro boy 
about seven years of age was led by 
a big policeman before the Judge. 

“What is your name?” said the Judge. 

“Julius.” 

“Julius what?” 

“Julius Smiff.’”’ 

“Well, Julius, you are charged with 
stealing three dollars from Mrs. Moore 
at Thirteenth Street Market, are you 
guilty or not guilty?” 

“Not guilty, sah; dere was just $1.50 
dere.” 

“So there was only $1.50 there and 
you stole that?” 


“Yes, sah.” 

“What did you steal it for?’ 

“Well, mah big brudder told me where 
it was, and told me to get it or dere’d be 
trouble, so I got it.” 

“What did you do with it?” 

“Divided it with mah big brudder.” 

“So you divided with your big brother. 
Then you had seventy-five cents. What 
did you do with that?” 

“I got a baff.” 

“A bath did not cost seventy-five 
cents. What did you pay for your 
bath?” 

“Ten cents.” 

“Well, then you had sixty-five cents 
left; what did you do with that?” 

“I bought me some doughnuts.” 

“Well, what did they cost?” 

“Five cents.” 

“Well, you had sixty cents left; then 
what did you do?” 

“Went to de grand oprey.” 

“What did that cost?’ 

“Ten cents.” 

“That left you fifty cents; what did 
you do with that?” 

“Got me an oyster suppah.” 

“What did that cost?” 

“Ten cents.” 

“Now, you had forty cents; 
did you do with that?” 

“Bought a box of candy for mah 
girl.” 

“What did that cost?’ 

“Ten cents.” 

“What did you do with the other 
thirty cents?” 

“Took mah girl for a car ride.” 

“What did that cost?” 

“Twenty cents.” 

“Now, you had ten cents left; 
became of it?” 

“Saw Jack Johnsing take de rough 
stuff out’n a white hope at de movies.” 

‘What did that cost?” 

“Five cents.” 


what 


what 
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“‘Now, you had five cents left; tell 
us what you got for that?” 

“A diamond pin at the ten-cent store 
for mah girl.” 

“Well, Julius,’ mused the Judge, “I 
hardly know what todo with you. You 
certainly got more out of seventy-five 
cents than any person I ever heard of and 
any little negro that starts out with a 
bath must have a lot of good in him. 
I'll just put you in jail for one day, and 
if I catch that big brother of yours, I'll 
send him to the penitentiary for the 
rest of his life.” H. R. W. 


LORD NORBURY AND THE SHY- 
STER 

HE English judge, Lord Norbury, 

had been annoyed by the presence 

of ‘‘shysters,’”’ who hung about the crim- 
inal courts seeking to pick up a client. 

It happened toward the close of a 

court session. A seedy-looking solicitor 

was “‘prospecting’”’ for business in the 
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prisoners’ dock. Just as he was climb- 
ing back over the rails, his Lordship 
called out: 

“Jailer, one of your prisoners is 
escaping! Put him back!’ 

Back the solicitor was put, and then 
the following colloquy ensued: 

“My Lord, there isa mistake here. [ 
am an attorney.” 

“I regret exceedingly,” said Lord 
Norbury, ‘“‘to see one of your profession 
in the dock.” 

“But, my Lord, I am innocent.” 

““Yes,”’ said his Lordship, “‘they all say 
that, but a jury of your fellow-country- 
men must settle it.”’ 

“But, my Lord,” continued the solici- 
tor, now growing desperate, “‘there is no 
indictment against me.” 

“Then,” said his Lordship, “‘you will 
be put back, and if no one appears to 
prosecute you, you will be regularly 
discharged by public proclamation at 
the end of the assize.”’ 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia,and anecdotes. 





USELESS BUT ENTERTAINING 


In a case being tried in Dublin the following 
question, among others, was put to a witness 
named Malachi Flaherty: 

“Was the said Patrick Flaherty your grand- 
father?” 

“He was until a bull killed him,” said the wit- 
ness. 


At Bodmin Assizes once, a barrister, while 
pleading, was interrupted by the judge: 

“Mr. Carter, you are wasting the time of the 
Court.” 

“Time of the Court!” retorted the truculent 
veteran, glaring fiercely at the Bench. “Your 
lordship means—your lordship’s dinner!” 


The judge threw up his hands in despair, and 
Carter continued his harangue in peace. 

The same redoubtable advocate was on another 
occasion defending a man charged with obtain- 
ing money under false pretenses. 

“False pretenses!” said he, with fine scorn. 
“Why, we all make them every day, barristers 
and solicitors and judges—the whole lot of us. 
Talk about the purity of the judicial ermine!” 
Here he pointed derisively to the learned judge, 
who sat cowering on the Bench. ‘Why, it’s only 
rabbit-skin!”’ 

Shouts of laughter greeted this irreverent state- 
ment, which investigation would probably show 
to be literally true. —Tit-Bits. 
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Decatur 
also New Decatur 


E. W. GODBEY 
Post Office Block 





Alaska Juneau 
ROYAL A. GUNNISON. 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 





District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: “‘Threefold London.”” Western Union Code. 


England London 





RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States a Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 





Florida Tampa 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 
Georgia 
LIPSCOMB & WILLINGHAM 


Practice in all State and Federal Courts 
Specialties: Compemtioa, per mn Commercial and 


tate 
2d Floor, Clark Suiting, 
T. W. Lipscomb Wright Willingham 


Georgia Savannah 





Rome 





G. W. OWENS 
23-26 y Rt Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois 





Chicago 

CHURCH & McMURDY 
Attorneys-at-Law 
William E. Church Robert McMurdy 


Louisville 





Kentucky 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 
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DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 


Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 





Jackson 


J. Harvey Thompson 


Massachusetts New Bedford | Ohio Cleveland 
CHARLES MITCHELL 
Counsellor-at-Law SMITH, TAFT & ARTER 
Rooms 16 and 17, Masonic Building 10th Floor, Marshall Building 
Mechanics’ Nat'l Bank N. B. Safe Deposit & Trust Co 
Michigan Detroit | Ohio Toledo 
CLARK, LOCKWOOD, BRYANT ELMER E. DAVIS 
& KLEIN Lawyer 
1301-08 Ford Building 409-410 Gardner Building 
Michigan Grand Rapids | Pennsylvania Philadelphia 
CLAPPERTON, OWEN & HATTEN CARR, BEGGS & STEINMETZ 
Attorneys and Counsellors Counsellors-at-Law 
Michigan Trust Co. Bldg. 602 Bailey Bldg., 1218 Chestnut Street 
’ Minnesota Minneapolis | Pennsylvania Scranton 


WARREN, KNAPP, O’MALLEY & HILL 
602-612 Connell Bldg. 


Everett Warren Charles P. O'Malley 
Henry A. Knapp Walter L. Hill 
Reese H. Harris 





Pennsylvania Sunbury 
KNIGHT & TAGGART 


Harry S. Knight M. H. Taggart 
E. I. Culp 





Missouri Kansas City 

NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 

Special attention to Proceedings in Bankruptcy 


Gloyd Building 


Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 
Commercial Law 





Montana Great Falls 


PETERS & SMITH 


Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 
Julius C. Peters La Rue Smith 


South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 





Nebraska Lincoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 
Real Estate, Corporation, Insurance, Probate and Irrigation 
408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 








North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Assistant U. S. District Attorney 
Ohio Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 


709 Mercantile Library Building 
General Practice in State and Federal Courts 





South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 
Horace L. Bomar Henry K. Osborne 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 


West Virginia Corporations Organized 
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Wisconsin Milwaukee 

BLOODGOOD, KEMPER & BLOODGOOD 

Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 


Any State Any City 
YOUR CARD MIGHT ADD STRENGTH 
TO THIS LIST? 

The Green Bag is always pleased to 
consider applications 








2 “95 c—How to Obtain a Successful 


Commercial Law Practice 
Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 
Full of ideas and plans that you can adopt to get such a 
practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


erican Legal News 
737 Free Press Building, Detroit, Mich. 


Dignified Publicity 
THE “‘A., L. N.”? LAW LIST 


25th Year of Continuous Publication 

In connection with the AMERICAN LEGAL NEWS 
we publish a comprehensive list of lawyers prepared to 
handle general legal matters for our subscribers, amo! 
whom are such concerns as Standard Oil Co., Internatio 
Harvester Co., W. L. Douglas Shoe Co., Tropical Oil Co., 
New York Leather Belting Co., etc. 

Our terms for representation in this law list are reason- 
able. We are constantly revising our ‘“‘List of Reliable 
Lawyers” and it may be that representation for your city 
is available. 

Write us for our rates,j 


Address DEPT. OF an Legal Ne ATTORNEYS 


merican Le News 
737 Free Press Bidg., al t, Mich. 











CT OF COLUMBIA 


Business from non-resident attorneys es | 
solicited. Highest references; best services. Cou: 
beving \ clients who wish to patent inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 
Patent Lawyer Washington, D. C. 


$2—American Legal News 


A monthly law magazine. Sent to your address for one 
year on receipt of $2 in currency, check or stamps. Fora 
quarter century this publication has been the leading organ 
of the commercial law world. In each issue will be found 
articles of keen interest to commercial lawyers, credit men 
and collection managers. It is a magazine of real helpful- 
ness—a “‘live wire!” SUBSCRIBE TODAY! 


AMERICAN | EGAL NEws 


737 Free Press Building, Detroit, Mich. 




















Northwest. 





Geo. A. Bateson & Co. Inc. 


Law Booksellers 
and Publishers 


PORTLAND, OREGON 


We are the only exclusive law book house in the 


Parties contemplating locating in the Northwest 
would do well to communicate with us. 
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